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,1'(;�

3DJH�

7$%/(�2)�$87+25,7,(6�����������������������������������������������������������LY�

)$&76������������������������������������������������������������������������������������������������������������

,� 1257+�&$52/,1$¶6�())2576�72�(;3$1'�927,1*�
23325781,7,(6�,1�/,*+7�2)�7+(�&29,'����
3$1'(0,&����������������������������������������������������������������������������������

,,� 352&('85$/�+,6725<���������������������������������������������������������

5($6216�:+<�7+(�&2857�6+28/'�&216,'(5�
7+,6�3(7,7,21��������������������������������������������������������������������������������������������

5($6216�:+<�7+(�:5,7�6+28/'�,668(�����������������������������������������

,� /(*,6/$7,9(�'()(1'$176�$5(�/,.(/<�72�
68&&(('�21�7+(�0(5,76����������������������������������������������������

$� 7KH�2QH�-XGJH�6XSHULRU�&RXUW�'LG�1RW�+DYH�-XULVGLFWLRQ�
7R�(QWHU�7KH�3URSRVHG�&RQVHQW�-XGJPHQW�%HFDXVH�
3ODLQWLIIV¶�&KDOOHQJHV�7R�7KH�9DULRXV�(OHFWLRQ�/DZV��
$UH�)DFLDO�������������������������������������������������������������������������������

%� 7KH�&RQVHQW�-XGJPHQW�0XVW�%H�9DFDWHG�%HFDXVH�
/HJLVODWLYH�'HIHQGDQWV¶�&RQVHQW��$�1HFHVVDU\��
&RPSRQHQW��,V�/DFNLQJ����������������������������������������������������������

&� 7KH�&RQVHQW�-XGJPHQW�0XVW�%H�9DFDWHG�%HFDXVH�,W�,V�
8QFRQVWLWXWLRQDO���������������������������������������������������������������������

�� 7KH�&RQVHQW�-XGJPHQW�9LRODWHV�7KH��
(OHFWLRQV�&ODXVH���������������������������������������������������������

�� 7KH�&RQVHQW�-XGJPHQW�9LRODWHV�7KH�(TXDO�
3URWHFWLRQ�&ODXVH�������������������������������������������������������

L� 7KH�&RQVHQW�-XGJPHQW�6XEMHFWV�9RWHUV�,Q�
7KH�6DPH�(OHFWLRQ�7R�'LIIHUHQW�
5HJXODWLRQV����������������������������������������������������
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LL� 7KH�&RQVHQW�-XGJPHQW�:LOO�'LOXWH�/DZIXOO\�
&DVW�9RWHV������������������������������������������������������

'� 7KH�&RQVHQW�-XGJPHQW�0XVW�%H�9DFDWHG�%HFDXVH�,W�,V�1RW�
)DLU��$GHTXDWH��$QG�5HDVRQDEOH�������������������������������������������

�� 3ODLQWLIIV¶�&ODLPV�:HUH�8QOLNHO\�7R�6XFFHHG�2Q�
7KH�0HULWV������������������������������������������������������������������

L� 3ODLQWLIIV�&DQQRW�3RVVLEO\�6XFFHHG�,Q�
6KRZLQJ�7KDW�7KH�&KDOOHQJHG�6WDWXWHV�$UH�
8QFRQVWLWXWLRQDO�,Q�$OO�2I�7KHLU�&KDOOHQJHG��
$SSOLFDWLRQV���������������������������������������������������

LL� 3ODLQWLIIV¶�&KDOOHQJHV�9LRODWH�7KH�3XUFHOO
3ULQFLSOH���������������������������������������������������������

LLL� 3ODLQWLIIV�)DLOHG�7R�([HUFLVH�$SSURSULDWH�
'LVSDWFK�,Q�5DLVLQJ�7KHLU�&KDOOHQJHV�����������

LY� 3ODLQWLIIV¶�&KDOOHQJHV�6HFRQG�*XHVVLQJ�
6WDWH�2IILFLDOV¶�5HVSRQVHV�7R�7KH�3DQGHPLF��
$UH�1RW�$SSURSULDWH��������������������������������������

Y� 3ODLQWLIIV¶�&KDOOHQJHV�5HODWHG�7R�$EVHQWHH�
9RWLQJ�$UH�$OO�6XEMHFW�7R�5DWLRQDO�%DVLV�
5HYLHZ�����������������������������������������������������������

YL� ,I�7KH�$QGHUVRQ�%XUGLFN�%DODQFLQJ�
)UDPHZRUN�$SSOLHV��7KH�&KDOOHQJHG�
3URYLVLRQV�$UH�&RQVWLWXWLRQDO������������������������

D� 3RVWDJH�([SHQVHV�������������������������������

E� %DOORW�5HFHLSW�'HDGOLQH���������������������

F� :LWQHVV�5HTXLUHPHQW�������������������������

G� (DUO\�9RWLQJ���������������������������������������

H� %DOORW�+DUYHVWLQJ�%DQ������������������������

YLL� 3ODLQWLIIV¶�)UHH�(OHFWLRQV�&ODXVH�&ODLP�:DV�
8QOLNHO\�7R�6XFFHHG��������������������������������������
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�� 7KH�5HOLHI�$IIRUGHG�%\�7KH�&RQVHQW�-XGJPHQW��
,V�9DVWO\�'LVSURSRUWLRQDWH�7R�7KH�3XUSRUWHG��
+DUP��������������������������������������������������������������������������

(� 7KH�&RQVHQW�-XGJPHQW�0XVW�%H�9DFDWHG�%HFDXVH�,W�,V�
$JDLQVW�7KH�3XEOLF�,QWHUHVW����������������������������������������������������

)� 7KH�&RQVHQW�-XGJPHQW�0XVW�%H�9DFDWHG�%HFDXVH�7KHUH�,V�
$�6XEVWDQWLDO�5LVN�,W�,V�7KH�3URGXFW�2I�&ROOXVLRQ����������������

,,� 7+(�683(5,25�&2857¶6�&216(17�-8'*0(17�:,//�
&$86(�,55(3$5$%/(�,1-85<�$1'�,6�&2175$5<�72�
7+(�%$/$1&(�2)�7+(�(48,7,(6����������������������������������������

027,21�72�67$<��������������������������������������������������������������������������������������

&21&/86,21����������������������������������������������������������������������������������������������

9(5,),&$7,21��������������������������������������������������������������������������������������������

&(57,),&$7(�2)�6(59,&(����������������������������������������������������������������������
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7$%/(�2)�$87+25,7,(6

&DVH� � ��3DJH�

$EERWW�Y��+LJKODQGV�����1�&��$SS�������
����6�(��G�����������������������������������������������������������������������������

$EERWW�Y��3HUH]������6��&W��������������������������������������������������������

$QGHUVRQ�Y��&HOHEUH]]H������8�6�����������������������������������������������

$QGHUVRQ�Y��8QLWHG�6WDWHV������8�6�����������������������������������������

$SSHDO�RI�%DUERXU������1�&��$SS��������
����6�(���G����������������������������������������������������������������������������

$UL]��6WDWH�/HJLVODWXUH�Y��$UL]��,QGHS��5HGLVWULFWLQJ�&RPP·Q���
����8�6�����������������������������������������������������������������������������

$UPRXU�Y��&LW\�RI�,QGLDQDSROLV������8�6����������������������������������

%DNHU�Y��&DUU������8�6���������������������������������������������������������������

%XUGLFN�Y��7DNXVKL������8�6���������������������������������������������������

%XVK�Y��*RUH������8�6������������������������������������������������������������

&DOLIDQR�Y��<DPDVDNL������8�6������������������������������������������������

&DOYDU\�&KDSHO�'D\WRQ�9DOOH\�Y��6LVRODN��1R����$�������
�����8�6��/(;,6�������8�6��-XO\�����������������������������������������

&KDUIDXURV�Y��%G��RI�(OHFWLRQV���
����)��G�������WK�&LU��������������������������������������������������������������

&ODUN�Y��0H\ODQG������1�&���������������������������������������������������������

&ODUQR�Y��3HRSOH�1RW�3ROLWLFLDQV�2U���1R����$�����
�����8�6��/(;,6�������8�6��$XJ�����������������������������������������

&RPPRQZHDOWK�H[�UHO��'XPPLW�Y��2·&RQQHOO���
����6�:��G������.\��&W��$SS��������������������������������������������������
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&RRSHU�Y��%HUJHU������1�&�����������6�(��G������������������������������

&UDYHU�Y��&UDYHU������1�&�����������6�(��G�����������������������������

&UDZIRUG�Y��0DULRQ�&QW\��(OHFWLRQ�%G����
����8�6�������������������������������������������������������������������������������

'D�6LOYD�Y��:DNH0HG������6�(��G������1�&��������������������������������

'&&&�Y��=LULD[��1R�����FY�����������8�6��'LVW��/(;,6���������
�1�'��2NOD��6HSW������������������������������������������������������������������

'HPRFUDF\�1�&��Y��1�&��6WDWH�%G��RI�(OHFWLRQV���
1R�����FY�����������8�6��'LVW��/(;,6���������
�0�'�1�&��$XJ������������������������������������������������������������

'RH�Y��5HHG������8�6���������������������������������������������������������������

'XQQ�Y��%OXPVWHLQ������8�6�������������������������������������������������

'XQQ�Y��&DUH\������)��G�������WK�&LU�����������������������������������������

)&&�Y��%HDFK�&RPPF·QV��,QF�������8�6������������������������������������

)OLQQ�Y��)0&�&RUS�������)��G��������WK�&LU������������������������������

*RRVE\�Y��2VVHU������8�6�����������������������������������������������������������

*UD\�Y��6DQGHUV������8�6�����������������������������������������������������������

*UHDWHU�%LUPLQJKDP�0LQLVWULHV�Y��6HF·\�RI�6WDWH�IRU�$OD����
����)��G���������WK�&LU�����������������������������������������������������������

*URVVPDQ�Y��6HF·\�RI�WKH�&RPPRQZHDOWK������1�(��G�������
�����0DVV��/(;,6������0DVV��������������������������������������������������

*XLOIRUG�&RXQW\�Y��(OOHU������1�&��$SS��������
����6�(��G������������������������������������������������������������������������������

*ZLQQHWW�&QW\��1$$&3�Y��*ZLQQHWW�&QW\��%G��RI�5HJLVWUDWLRQ��
	�(OHFWLRQV������)��6XSS���G�����������������������������������������������

+DWILHOG�Y��6FDJJV������6�(�������:��9D���������������������������������������
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+ROOLQJVZRUWK�Y��3HUU\������8�6������������������������������������������������

+RPH�,QGHP��&R��Y��+RHFKVW�&HODQHVH�&RUS����
����1�&��$SS�����������6�(��G���������������������������������������������

+XQWLQJWRQ�3URSV���//&�Y��&XUULWXFN�&RXQW\���
����1�&��$SS�����������6�(���G��������������������������������������������

+XVWHG�Y��2KLR�6WDWH�&RQI��RI�WKH�1$$&3���
����8�6���������������������������������������������������������������������������������

,Q�UH�2SLQLRQ�RI�-XVWLFHV�����1�+���������������������������������������������

,Q�UH�3OXUDOLW\�(OHFWLRQV����$�������5�,����������������������������������������

-DFNVRQYLOOH�&RDO��IRU�9RWHU�3URW��Y��+RRG���
����)��6XSS���G�������0�'��)OD����������������������������������������������

-DPHV�Y��%DUWOHWW������1�&�����������6�(���G���������������������������

-HQNLQV�Y��6WDWH�%G��RI�(OHFWLRQV�RI�1�&����
����1�&�����������6�(�����������������������������������������������������������

.DUFKHU�Y��0D\������8�6�������������������������������������������������������������

.DVSHU�Y��%G��RI�(OHFWLRQ�&RPP·UV�RI�&KL����
����)��G�������WK�&LU��������������������������������������������������������������

.LPEHUOH\�5LFH�.DHVWQHU������)DP��7U��Y��1�&��'HS·W�RI�
5HYHQXH���
����1�&�����������6�(���G������������������������������������������������������

.LVKRUH�Y��:KLWPHU��1R������������
�����8�6��$SS��/(;,6���������WK�&LU��$XJ�������������������������

.UDPHU�Y��8QLRQ�)UHH�6FK��'LVW��1R�������
����8�6����������������������������������������������������������������������������������

/HDJXH�RI�8QLWHG�/DWLQ�$P��&LWL]HQV��&RXQFLO�1R��������
Y��&OHPHQWV������)��G�������WK�&LU�����������������������������������������
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/HDJXH�RI�:RPHQ�9RWHUV�RI�0LFK��Y��%HQVRQ���
1R�����FY�������������8�6��'LVW��/(;,6���������
�(�'��0LFK��)HE������������������������������������������������������������������������

/HDJXH�RI�:RPHQ�9RWHUV�RI�2KLR�Y��%UXQQHU���
����)��G�������WK�&LU��������������������������������������������������������������

/LEHUWDULDQ�3DUW\�RI�,OO��Y��&DGLJDQ������)��$SS·[�������WK�&LU��
�������������������������������������������������������������������������������������������������

/LEHUWDULDQ�3DUW\�RI�1�&��Y��6WDWH���
����1�&����������6�(���G���������������������������������������������

/LEHUWDULDQ�3DUW\�RI�9D��Y��$OFRUQ���
����)��G�������WK�&LU�������������������������������������������������������������

/LWWOH�Y��5HFODLP�,GDKR��1R����$���������8�6��/(;,6�������
�8�6��-XO\�����������������������������������������������������������������������������

/RUG�Y��9HD]LH�����8�6����������������������������������������������������������������

0D\V�Y��/D5RVH������)��G�������WK�&LU���������������������������������������

0F'RQDOG�Y��%G��RI�(OHFWLRQ�&RPP·UV�RI�&KL����
����8�6������������������������������������������������������������������������������

0F3KHUVRQ�Y��%ODFNHU������8�6���������������������������������������������������

0HUULOO�Y��3HRSOH�)LUVW�RI�$OD���1R����$�������
�����8�6��/(;,6�������8�6��-XO\�������������������������������������������

0RRUH�Y��&KDUORWWH�0HFNOHQEXUJ�%G��RI�(GXF����
����8�6�����������������������������������������������������������������������������������

1HZ�*D��3URMHFW�Y��5DIIHQVSHUJHU��1R�����FY��������
�����8�6��'LVW��/(;,6���������1�'��*D��$XJ���������������������

1��,UHGHOO�1HLJKERUV�IRU�5XUDO�/LIH�Y��,UHGHOO�&RXQW\���
����1�&��$SS����������6�(��G���������������������������������������������

1�&��,QV��*XDU��$VV·Q�Y��:HDWKHUVILHOG�0JPW���//&���
����6�(��G������1�&��&W��$SS�������������������������������������������������
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1HXVH�5LYHU�)RXQG���,QF��Y��6PLWKILHOG�)RRGV��,QF����
����1�&��$SS�����������6�(��G����������������������������������������������
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,QWHUYHQRU�'HIHQGDQWV�3KLOLS�(��%HUJHU�� LQ�KLV�RIILFLDO�FDSDFLW\�DV�3UHVLGHQW�

3UR�7HPSRUH� RI� WKH�1RUWK�&DUROLQD�6HQDWH�� DQG�7LPRWK\�.��0RRUH�� LQ�KLV� RIILFLDO�

FDSDFLW\� DV� 6SHDNHU� RI� WKH�1RUWK�&DUROLQD�+RXVH� RI�5HSUHVHQWDWLYHV� �´/HJLVODWLYH�

'HIHQGDQWVµ���UHVSHFWIXOO\�SHWLWLRQ�WKLV�&RXUW�WR�LVVXH�D�WHPSRUDU\�VWD\�DQG�D�ZULW�RI�

VXSHUVHGHDV��2Q�2FWREHU����������WKH�:DNH�&RXQW\�6XSHULRU�&RXUW��WKH�+RQRUDEOH�

*HRUJH� %�� &ROOLQV�� -U�� SUHVLGLQJ�� HQWHUHG� DQ� RUGHU� DSSURYLQJ� D� SURSRVHG� FRQVHQW�

MXGJPHQW� EHWZHHQ� 3ODLQWLIIV� DQG� WKH� 1RUWK� &DUROLQD� 6WDWH� %RDUG� RI� (OHFWLRQV�

�´1&6%(µ��WKDW�UDGLFDOO\�FKDQJHV�1RUWK�&DUROLQD�HOHFWLRQ�SURFHGXUHV�LQ�WKH�PLGVW�

RI�DQ�HOHFWLRQ�LQ�ZKLFK�KXQGUHGV�RI�WKRXVDQGV�RI�FLWL]HQV�KDYH�DOUHDG\�YRWHG�

DQG LQ�FRQWUDGLFWLRQ�WR�GXO\�HQDFWHG�1RUWK�&DUROLQD�ODZ��$EVHQW�LPPHGLDWH�UHOLHI��

WKH� LPSOHPHQWDWLRQ� RI� WKH� FRQVHQW� MXGJPHQW� ZLOO� HQJHQGHU� VXEVWDQWLDO� FRQIXVLRQ�

DPRQJ�ERWK�YRWHUV�DQG�HOHFWLRQ�RIILFLDOV��FUHDWH�FRQVLGHUDEOH�DGPLQLVWUDWLYH�EXUGHQV��

DQG�SURGXFH�GLVSDUDWH�WUHDWPHQW�RI�YRWHUV�LQ�WKH�RQJRLQJ�HOHFWLRQ³DOO�DIWHU�YRWLQJ�

KDV�DOUHDG\�VWDUWHG��D�SDOWU\���GD\V�EHIRUH�LQ�SHUVRQ�HDUO\�YRWLQJ�EHJLQV��DQG�D�PHUH�

���GD\V�IURP�HOHFWLRQ�GD\��7KH�FRQVHQW�MXGJPHQW�ZLOO�GR�WKLV�LQ�FRQWUDYHQWLRQ�RI�WKH�

1RUWK�&DUROLQD�&RQVWLWXWLRQ��WKH�1RUWK�&DUROLQD�*HQHUDO�6WDWXWHV��DQG�WKH�IHGHUDO�
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&RQVWLWXWLRQ�� 7KH� 6XSHULRU� &RXUW� HQWHUHG� WKLV� H[WUDRUGLQDU\�� GDPDJLQJ�� DQG�

XQODZIXO� FRQVHQW� MXGJPHQW� GHVSLWH� WKH� IXQGDPHQWDO� GHIHFWV� DQG� LQGHSHQGHQWO\�

GLVSRVLWLYH�VKRUWFRPLQJV�WKDW�UHQGHU�WKH�FRQVHQW�MXGJPHQW�OLNHO\�WR�EH�UHYHUVHG�RQ�

DSSHDO��

,Q�DVNLQJ�WKH�6XSHULRU�&RXUW�WR�HQWHU�WKH�FRQVHQW�MXGJPHQW��WKH�1&6%(�MRLQHG�

3ODLQWLIIV� LQ� VHHNLQJ� WR� UHZULWH� WKH� 1RUWK� &DUROLQD� *HQHUDO� $VVHPEO\·V� FDUHIXOO\�

FRQVLGHUHG��EDODQFHG�VWUXFWXUH�RI�HOHFWLRQ�ODZV�DQG�VXEVWLWXWH�WKHLU�MXGJPHQW�LQVWHDG��

%XW�WKH�8�6��&RQVWLWXWLRQ�H[SUHVVO\�YHVWV�WKH�*HQHUDO�$VVHPEO\�ZLWK�WKH�DXWKRULW\�

WR�SUHVFULEH�WKH�WLPHV��SODFHV��DQG�PDQQHU�RI�KROGLQJ�HOHFWLRQV�IRU�IHGHUDO�RIILFH�LQ�WKH�

6WDWH� RI�1RUWK�&DUROLQD�� VXEMHFW� WR� D� OHJLVODWLYH� FKHFN� E\� WKH�8�6��&RQJUHVV��8�6��

&2167� DUW��,�������$QG�WKH�*HQHUDO�$VVHPEO\�UHFHQWO\�UHYLVHG�WKH�HOHFWLRQ�ODZV³RQ�D�

ELSDUWLVDQ�EDVLV³WR�DGGUHVV�FRQFHUQV�UHODWHG�WR�WKH�&29,'����SDQGHPLF��LQFOXGLQJ�

E\�UHGXFLQJ�WR�RQH�WKH�QXPEHU�RI�LQGLYLGXDOV�UHTXLUHG�WR�ZLWQHVV�DQ�DEVHQWHH�EDOORW��

VHH� %LSDUWLVDQ� (OHFWLRQV� $FW� RI� ������ ����� 1�&�� 6HVV�� /DZV� �������� �´+%����µ��

�����D��� H[SDQGLQJ� WKH� SRRO� RI� DXWKRUL]HG� SROO�ZRUNHUV� WR� LQFOXGH� FRXQW\� UHVLGHQWV�

EH\RQG�D�SDUWLFXODU�SUHFLQFW�� LG�� �����E��� DOORZLQJ�DEVHQWHH� EDOORWV� WR� EH� UHTXHVWHG�

RQOLQH��E\�ID[��RU�E\�HPDLO��LG��������D������D���JLYLQJ�DGGLWLRQDO�WLPH�IRU�FRXQW\�ERDUGV�

WR� FDQYDVV�DEVHQWHH�EDOORWV�� LG�� ����� DQG�SURYLGLQJ�RYHU�����PLOOLRQ� LQ� IXQGLQJ� IRU�

HOHFWLRQ�DGPLQLVWUDWLRQ��LG��������

3ODLQWLIIV�� KRZHYHU�� EHOLHYH� WKH\� NQRZ� EHWWHU� WKDQ�1RUWK�&DUROLQD·V� HOHFWHG�

RIILFLDOV� ZKDW� QHHGV� WR� EH� GRQH� WR� EDODQFH� WKH� 6WDWH·V� LQWHUHVWV� LQ� HOHFWLRQ�

DGPLQLVWUDWLRQ��DFFHVV�WR�WKH�SROOV��DQG�HOHFWLRQ�LQWHJULW\�GXULQJ�D�JOREDO�SDQGHPLF��
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$SSDUHQWO\�XQVDWLVILHG�ZLWK�+%������ZKLFK�JLYHV�WKHP�VRPH��EXW�QRW�DOO��RI�ZKDW�

WKH\�VHHN��3ODLQWLIIV�ILOHG�VXLW�RQ�$XJXVW�����������QHDUO\�WZR�PRQWKV�DIWHU�+%�����

ZDV�VLJQHG�LQWR�ODZ��1RZ�SXUVXDQW�WR�WKHLU�FRQVHQW�MXGJPHQW�ZLWK�WKH�1&6%(��WKH\�

KDYH�UDGLFDOO\�FKDQJHG�1RUWK�&DUROLQD�HOHFWLRQ�SURFHGXUHV�LQ�FRQWUDGLFWLRQ�WR�1RUWK�

&DUROLQD�ODZ��LQFOXGLQJ�E\�YLWLDWLQJ�WKH�ZLWQHVV�UHTXLUHPHQW��H[WHQGLQJ�WKH�DEVHQWHH�

EDOORW�UHFHLSW�GHDGOLQH��DPHQGLQJ�WKH�SRVWPDUN�UHTXLUHPHQW�IRU�EDOORWV�UHFHLYHG�DIWHU�

HOHFWLRQ� GD\�� XQGHUPLQLQJ� WKH� *HQHUDO� $VVHPEO\·V� FULPLQDO� SURKLELWLRQ� RI� WKH�

XQODZIXO� GHOLYHU\� RI� FRPSOHWHG� EDOORWV�� DQG� SURYLGLQJ� D� FOHDU� DYHQXH� IRU� EDOORW�

KDUYHVWHUV�WR�VXEPLW�DEVHQWHH�EDOORWV�LQ�GURS�ER[HV�DIWHU�KRXUV�WKDW�ZLOO�QHYHUWKHOHVV�

EH�FRXQWHG��

)RUWXQDWHO\�IRU�1RUWK�&DUROLQLDQV��WKLV�&RXUW�LV�OLNHO\�WR�YDFDWH�WKH�FRQVHQW�

MXGJPHQW�IRU�DW�OHDVW�VL[�LQGHSHQGHQW�UHDVRQV��)LUVW��EHFDXVH�3ODLQWLIIV�DVVHUW�IDFLDO�

FKDOOHQJHV�WR�WKH�HOHFWLRQ�ODZV�DW�LVVXH��WKH�VLQJOH�MXGJH�6XSHULRU�&RXUW�GLG�QRW�KDYH�

MXULVGLFWLRQ� WR� FRQVLGHU� WKHLU� FODLPV� DQG� HQWHU� WKH� FRQVHQW� MXGJPHQW��6HH 6WDWH� Y��

*UDG\������1�&����������������6�(��G���������²�����������1�&� *(1� 67$7������$����

5XOH������������D������������D����6HFRQG��/HJLVODWLYH�'HIHQGDQWV�DUH�QHFHVVDU\�SDUWLHV�

WR�DQ\�FRQVHQW�MXGJPHQW�LQ�WKLV�FDVH�XQGHU�VWDWH�ODZ��1�&� *(1� 67$7�������������E���

DQG�EHFDXVH�WKH\�GR�QRW�FRQVHQW��WKH�FRQVHQW�MXGJPHQW�PXVW�EH�YDFDWHG��7KLUG��WKH�

FRQVHQW� MXGJPHQW� LV� LOOHJDO�EHFDXVH� LW� YLRODWHV� WKH� IHGHUDO�&RQVWLWXWLRQ·V�(OHFWLRQV�

&ODXVH� DQG� (TXDO� 3URWHFWLRQ� &ODXVH�� )RXUWK�� WKH� FRQVHQW� MXGJPHQW� LV� QRW� ´IDLU��

DGHTXDWH��DQG�UHDVRQDEOH�µ�8QLWHG�6WDWHV�Y��1RUWK�&DUROLQD������)��G������������WK�

&LU���������EHFDXVH�3ODLQWLIIV�ZHUH�XQOLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�RI�WKHLU�FODLPV�
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DQG�WKH�UHOLHI�FRQWHPSODWHG�E\�WKH�FRQVHQW�MXGJPHQW�LV�YDVWO\�GLVSURSRUWLRQDWH�WR�WKH�

H[SHFWHG�KDUP��)LIWK��WKH�FRQVHQW�MXGJPHQW�LV�DJDLQVW�WKH�SXEOLF�LQWHUHVW��$QG�VL[WK��

WKHUH�LV�D�ULVN�WKDW�WKH�FRQVHQW�MXGJPHQW�LV�D�SURGXFW�RI�FROOXVLRQ��QRW�DQ�DUP·V�OHQJWK�

DJUHHPHQW�EHWZHHQ�3ODLQWLIIV�DQG�WKH�1&6%(��

,QGHHG��RQ�2FWREHU����������WKH�'LVWULFW�&RXUW�IRU�WKH�(DVWHUQ�'LVWULFW�RI�1RUWK�

&DUROLQD�� UHFRJQL]LQJ� WKDW� SODLQWLIIV� LQ� D� IHGHUDO� VXLW� �LQFOXGLQJ� /HJLVODWLYH�

'HIHQGDQWV��LQGLYLGXDO�YRWHUV��DQG�D�FRQJUHVVLRQDO�FDQGLGDWH��ZHUH�OLNHO\�WR�VXFFHHG�

RQ� WKH� PHULWV� RI� WKHLU� FODLPV� LQ� WKDW� FRXUW� WKDW� WKH� QXPEHUHG� PHPRUDQGD� WKDW�

FRPSULVH�WKH�FRQVHQW�MXGJPHQW�YLRODWH�WKH�IHGHUDO�(TXDO�3URWHFWLRQ�&ODXVH��JUDQWHG�

D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�HQMRLQLQJ�WKH�1&6%(�IURP�HQIRUFLQJ�WKHP��2UGHU�DW�

��������(&)�1R������0RRUH�Y��&LUFRVWD��1R�����FY������(�'�1�&��2FW������������DWWDFKHG�

DV�'RF��([������7KH�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�GRHV�QRW�REYLDWH�WKH�QHHG�IRU�UHOLHI�

IURP�WKLV�&RXUW��LW� LV�VHW�WR�H[SLUH�2FWREHU����DQG�WKH�1&6%(�DQG�3ODLQWLIIV��ZKR�

KDYH�LQWHUYHQHG�LQ�WKH�FDVH��DUH�ILJKWLQJ�DJDLQVW�H[WHQGLQJ�LW�RU�FRQYHUWLQJ�LW�WR�D�

SUHOLPLQDU\� LQMXQFWLRQ��� EXW� WKH� IHGHUDO� FRXUW·V� UXOLQJ� XQGHUVFRUHV� WKH� XQODZIXO�

QDWXUH�RI�WKH�1&6%(·V�DFWLRQV��

)RU�WKHVH�DQG�WKH�DGGLWLRQDO�UHDVRQV�H[SODLQHG�EHORZ��WKLV�&RXUW�LV�OLNHO\�WR�

YDFDWH� WKH� FRQVHQW� MXGJPHQW�� $QG� FRXSOHG� ZLWK� WKH� LUUHSDUDEOH� LQMXU\� WKDW� WKH�

FRQVHQW�MXGJPHQW�LQIOLFWV�RQ�1RUWK�&DUROLQD·V�DELOLW\�WR�KROG�D�VDIH�DQG�IDLU�HOHFWLRQ�

LQ�WKH�PLGVW�RI�D�ZRUOGZLGH�SDQGHPLF��WKDW�PHDQV�WKDW�D�ZULW�RI�VXSHUVHGHDV�VKRXOG�

LVVXH�VWD\LQJ�WKH�FRQVHQW�MXGJPHQW�DQG�SUHVHUYLQJ�WKH�VWDWXV�TXR�LW�VR�GUDPDWLFDOO\�

XSVHWV��
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%HFDXVH�WKH�UHOLHI�WKDW�KDV�EHHQ�RUGHUHG�LV�H[WUDRUGLQDULO\�LPSRUWDQW�DQG�WLPH�

VHQVLWLYH��/HJLVODWLYH�'HIHQGDQWV�DOVR�UHVSHFWIXOO\�DSSO\��SXUVXDQW�WR�5XOH����H���IRU�

DQ� RUGHU� WHPSRUDULO\� VWD\LQJ� HQIRUFHPHQW� RI� WKH� FRQVHQW� MXGJPHQW�XQWLO�

GHWHUPLQDWLRQ�E\�WKLV�&RXUW�RI�ZKHWKHU�LW�VKDOO�LVVXH�LWV�ZULW��$�WHPSRUDU\�

VWD\�LV�QHFHVVDU\�WR�SUHYHQW�LUUHSDUDEOH�KDUP�ZKLOH�WKLV�&RXUW�GHWHUPLQHV�ZKHWKHU�

LW�VKDOO�LVVXH�LWV�ZULW�RI�VXSHUVHGHDV��

7RJHWKHU�ZLWK�WKHLU�RSSRVLWLRQ�WR�3ODLQWLIIV·�DQG�WKH�1&6%(·V�MRLQW�PRWLRQ�IRU�

HQWU\�RI�WKH�FRQVHQW�MXGJPHQW��/HJLVODWLYH�'HIHQGDQWV�UHTXHVWHG�WKDW�WKH�6XSHULRU�

&RXUW��LQ�WKH�DOWHUQDWLYH��VWD\�WKH�HQIRUFHPHQW�RI�WKDW�MXGJPHQW��$�KHDULQJ�ZDV�KHOG�

RQ�2FWREHU���������DQG� WKH�UHTXHVW� IRU� VWD\�ZDV� LPSOLFLWO\�GHQLHG�ZKHQ� WKH�FRXUW�

HQWHUHG�WKH�FRQVHQW�MXGJPHQW�WKDW�VDPH�GD\��7R�FRQILUP�WKH�&RXUW·V�LPSOLFLW�GHQLDO��

/HJLVODWLYH� 'HIHQGDQWV� UHQHZHG� WKHLU� PRWLRQ� IRU� D� VWD\� RI� HQIRUFHPHQW� RI� WKH�

MXGJPHQW�RQ�2FWREHU����'XH�WR� WKH�H[LJHQW�FLUFXPVWDQFHV�UHODWHG�WR� WKH�XSFRPLQJ�

HOHFWLRQ��/HJLVODWLYH�'HIHQGDQWV�UHTXHVWHG�D�UXOLQJ�RQ�WKHLU�UHQHZHG�PRWLRQ�E\������

D�P��RQ�2FWREHU����/HJLVODWLYH�'HIHQGDQWV�KDYH�QRW�EHHQ�DEOH�WR�REWDLQ�D�IRUPDO�UXOLQJ�

IURP�WKH�WULDO�FRXUW�RQ�WKHLU�UHQHZHG�PRWLRQ��,QVWHDG��WKH�6XSHULRU�&RXUW�UHIXVHG�WR�

DFFRXQW�IRU�WKH�H[LJHQW�FLUFXPVWDQFHV�SUHVHQWHG�E\�WKH�XSFRPLQJ�HOHFWLRQ��DQG�UXOHG�

WKDW�DEVHQW�FRQVHQW�RI�WKH�SDUWLHV��ZKLFK�3ODLQWLIIV�DQG�6WDWH�'HIHQGDQWV�UHIXVHG�WR�

JLYH��/HJLVODWLYH�'HIHQGDQWV·�UHQHZHG�PRWLRQ�IRU�VWD\�ZLOO�QHHG�WR�EH�VFKHGXOHG�IRU�D�

KHDULQJ³HYHQ�WKRXJK�WKH�RULJLQDO�UHTXHVW�IRU�VWD\�ZDV�PDGH�RQ�6HSWHPEHU����DQG�

WKH�FRXUW�GHFOLQHG�WR�JUDQW�WKH�VWD\�DIWHU�LWV�2FWREHU���KHDULQJ��7KH�6XSHULRU�&RXUW�

KDV�QRZ�VHW�D�KHDULQJ�RQ�WKH�PRWLRQ�IRU�D�VWD\�IRU�2FWREHU�����OHVV�WKDQ�WKUHH�ZHHNV�
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EHIRUH�HOHFWLRQ�GD\�DQG�DIWHU�WKH�VWDUW�RI�LQ�SHUVRQ�HDUO\�YRWLQJ� 6HH�(�PDLO�IURP�.HOOLH�

=��0H\HUV �2FW����������������30���DWWDFKHG�DV�'RF��([�������� 7KLV�GHOD\�LV�LQWROHUDEOH��

7KH�VXEVWDQWLDO� FRQIXVLRQ�DPRQJ�ERWK�YRWHUV�DQG�HOHFWLRQ�RIILFLDOV��DGPLQLVWUDWLYH�

EXUGHQV��DQG�GLVSDUDWH�WUHDWPHQW�RI�YRWHUV�VWHPPLQJ�IURP�WKH�FRQVHQW�MXGJPHQW�VR�

FORVH�WR�WKH�JHQHUDO�HOHFWLRQ�GR�QRW�DOORZ�IRU�VXFK�D�GUDZQ�RXW�SURFHVV��$FFRUGLQJO\��

/HJLVODWLYH�'HIHQGDQWV�QRZ�SHWLWLRQ�WKLV�&RXUW�IRU�D�ZULW�RI�VXSHUVHGHDV�SXUVXDQW�WR�

5XOH�RI�$SSHOODWH�3URFHGXUH����WR�VWD\�HQIRUFHPHQW�RI�WKH�FRQVHQW�MXGJPHQW�SHQGLQJ�

DSSHDO��DQG�IXUWKHU�PRYH�WKH�&RXUW�WR�WHPSRUDULO\�VWD\�WKH�FRQVHQW�MXGJPHQW��RQ�DQ�

HPHUJHQF\�EDVLV��SHQGLQJ�LWV�GHFLVLRQ�ZKHWKHU�WR�LVVXH�D�ZULW�RI�VXSHUVHGHDV��6HH�1�&�

5� $33� 3� ���,Q�VXSSRUW�RI�WKHLU�SHWLWLRQ�DQG�PRWLRQ��/HJLVODWLYH�'HIHQGDQWV�VKRZ�WKH�

IROORZLQJ��

)$&76�

,� 1257+�&$52/,1$·6�())2576�72�(;3$1'�927,1*�
23325781,7,(6�,1�/,*+7�2)�7+(�&29,'����3$1'(0,&�

2Q�0DUFK�����������WKH�([HFXWLYH�'LUHFWRU�RI�WKH�1&6%(�DGGUHVVHG�D�OHWWHU�WR�

*HQHUDO�$VVHPEO\�PHPEHUV�DQG�*RYHUQRU�&RRSHU�UHTXHVWLQJ�YDULRXV�FKDQJHV�WR�WKH�

6WDWH·V�HOHFWLRQ�ODZV�WR�DFFRXQW�IRU�WKH�&29,'����SDQGHPLF��6HH�.DUHQ�%ULQVRQ�%HOO�

/HWWHU��0DUFK������������DWWDFKHG�DV�'RF��([�������7KH�*HQHUDO�$VVHPEO\�UHVSRQGHG�

E\�SDVVLQJ�ELSDUWLVDQ�OHJLVODWLRQ��+%������LQ�PLG�-XQH�E\�D�WRWDO�YRWH�RI����²����DQG�

LW� ZDV� VLJQHG� LQWR� ODZ� E\� *RYHUQRU� &RRSHU� RQ� -XQH� ���� +%����� DOWHUHG� 1RUWK�

&DUROLQD�HOHFWLRQ�ODZ�WR�FRSH�ZLWK�WKH�SDQGHPLF�LQ�QXPHURXV�ZD\V�EXW�UHIOHFWHG�WKH�

*HQHUDO�$VVHPEO\·V� UHDVRQHG�GHFLVLRQ�QRW� WR�DGRSW�DOO� RI�([HFXWLYH�'LUHFWRU�%HOO·V�

UHFRPPHQGDWLRQV��
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,,� 352&('85$/�+,6725<�

3ODLQWLIIV�ILOHG�WKLV�VXLW�LQ�:DNH�&RXQW\�6XSHULRU�&RXUW�RQ�$XJXVW�����������

QHDUO\�WZR�PRQWKV�DIWHU�+%�����ZDV�VLJQHG�LQWR�ODZ��DOOHJLQJ�WKDW�VHYHUDO�SURYLVLRQV�

RI� 1RUWK� &DUROLQD·V� HOHFWLRQ� ODZV� DUH� XQFRQVWLWXWLRQDO� GXULQJ� WKH� &29,'����

SDQGHPLF� DV� YLRODWLRQV� RI� WKH�1RUWK�&DUROLQD�&RQVWLWXWLRQ�� 6SHFLILFDOO\�� 3ODLQWLIIV�

FKDOOHQJHG�

����OLPLWDWLRQV�RQ�WKH�QXPEHU�RI�GD\V�DQG�KRXUV�RI�HDUO\�YRWLQJ�
WKDW� FRXQWLHV� PD\� RIIHU�� 1�&�*�6�� ������������E��� ����WKH�
UHTXLUHPHQW�WKDW�DOO�DEVHQWHH�EDOORW�HQYHORSHV�PXVW�EH�VLJQHG�E\�
D�ZLWQHVV��������>+%����@������D�>�@�����WKH�6WDWH·V�IDLOXUH�WR�SURYLGH�
SUH�SDLG� SRVWDJH� IRU� DEVHQWHH� EDOORWV� DQG� EDOORW� UHTXHVW� IRUPV�
GXULQJ� WKH� SDQGHPLF�� LG�� ����������E����>�@� ����ODZV� UHTXLULQJ�
FRXQW\� ERDUGV� RI� HOHFWLRQV� WR� UHMHFW� DEVHQWHH� EDOORWV� WKDW� DUH�
SRVWPDUNHG�E\�(OHFWLRQ�'D\�EXW�GHOLYHUHG�WR�FRXQW\�ERDUGV�PRUH�
WKDQ�WKUHH�GD\V�DIWHU�WKH�HOHFWLRQ��������LG������������E����>�@�����WKH�
SUDFWLFH� LQ� VRPH� FRXQWLHV� RI� UHMHFWLQJ� DEVHQWHH� EDOORWV� IRU�
VLJQDWXUH� GHIHFWV�� RU� EDVHG� RQ� DQ� RIILFLDO·V� VXEMHFWLYH�
GHWHUPLQDWLRQ� WKDW� WKH�YRWHU·V� VLJQDWXUH�RQ� WKH�DEVHQWHH�EDOORW�
HQYHORSH� GRHV� QRW� PDWFK� WKH� VLJQDWXUH� RQ� ILOH� ZLWK� HOHFWLRQ�
DXWKRULWLHV��ZLWKRXW�SURYLGLQJ� VXIILFLHQW�DGYDQFH�QRWLFH�DQG�DQ�
RSSRUWXQLW\�WR�FXUH>�@� ����ODZV�SURKLELWLQJ�YRWHUV� IURP�UHFHLYLQJ�
DVVLVWDQFH� IURP� WKH� YDVW� PDMRULW\� RI� LQGLYLGXDOV� DQG�
RUJDQL]DWLRQV� LQ�FRPSOHWLQJ�RU�VXEPLWWLQJ�WKHLU�DEVHQWHH�EDOORW�
UHTXHVW�IRUPV�������1�&��6HVV��/DZV����������������D�>�@�DQG�����
ODZV� VHYHUHO\� UHVWULFWLQJ� YRWHUV·� DELOLW\� WR� REWDLQ� DVVLVWDQFH� LQ�
GHOLYHULQJ� WKHLU� PDUNHG� DQG� VHDOHG� DEVHQWHH� EDOORWV� WR� FRXQW\�
ERDUGV�� DQG� LPSRVLQJ� FULPLQDO� SHQDOWLHV� IRU� SURYLGLQJ� VXFK�
DVVLVWDQFH��1�&�*�6��������������D������

$P��&RPSO�������$XJ�������������

3ODLQWLIIV�QDPHG�DV�GHIHQGDQWV�WKH�6WDWH�RI�1RUWK�&DUROLQD��WKH�1&6%(��DQG�

'DPRQ�&LUFRVWD��LQ�KLV�RIILFLDO�FDSDFLW\�DV�FKDLU�RI�WKH�1&6%(��2Q�$XJXVW�����������

/HJLVODWLYH�'HIHQGDQWV�QRWLFHG�WKHLU�LQWHUYHQWLRQ�DV�RI�ULJKW�DV�DJHQWV�RI�WKH�6WDWH�RQ�

EHKDOI�RI�WKH�*HQHUDO�$VVHPEO\�XQGHU�1�&�*(1� 67$7������$����5XOH����DQG��������E���
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2Q�$XJXVW�����������3ODLQWLIIV�ILOHG�DQ�$PHQGHG�&RPSODLQW�WKDW�GURSSHG�WKH�6WDWH�

RI� 1RUWK� &DUROLQD� DV� D� GHIHQGDQW� DQG� RQ� WKH� VDPH� GD\�PRYHG� IRU� D� SUHOLPLQDU\�

LQMXQFWLRQ� RI� WKH� YDULRXV� HOHFWLRQ� ODZV� DQG� UHTXLUHPHQWV� DW� LVVXH�� 1RW� XQWLO�

6HSWHPEHU����KRZHYHU��GLG�3ODLQWLIIV�ILOH�WKHLU�EULHI�DQG�VXSSRUWLQJ�HYLGHQFH³QHDUO\�

D�PRQWK�DIWHU�ILOLQJ�VXLW��

$IWHU�KROGLQJ�D�KHDULQJ�RQ�WKH�QDWXUH�RI�3ODLQWLIIV·�FRQVWLWXWLRQDO�FKDOOHQJHV��

RQ� 6HSWHPEHU� ���� ������ WKH� 6XSHULRU� &RXUW� GHWHUPLQHG� WKDW� 3ODLQWLIIV� ZHUH� QRW�

UDLVLQJ�IDFLDO�FKDOOHQJHV�WR�WKH�YDOLGLW\�RI�DFWV�RI�WKH�*HQHUDO�$VVHPEO\��DQG�WKHUHIRUH�

GHFOLQHG�WR�WUDQVIHU�WKH�PDWWHU�WR�D�WKUHH�MXGJH�SDQHO�RI�WKH�6XSHULRU�&RXUW��6HH�1�&�

*(1� 67$7���������������$����5XOH����E������

2Q�6HSWHPEHU�����������3ODLQWLIIV�DQG�WKH�1&6%(�MRLQWO\�PRYHG�WKH�6XSHULRU�

&RXUW�IRU�HQWU\�RI�D�SURSRVHG�FRQVHQW� MXGJPHQW��7KH�FRXUW�KHDUG�DUJXPHQW�RQ�WKH�

PRWLRQ�RQ�2FWREHU����������DQG�LW�HQWHUHG�DQ�RUGHU�JUDQWLQJ�WKH�PRWLRQ�WKH�VDPH�GD\��

,Q�JUDQWLQJ�WKH�PRWLRQ��WKH�FRXUW�GHWHUPLQHG�WKDW�/HJLVODWLYH�'HIHQGDQWV�ZHUH�QRW�

QHFHVVDU\� SDUWLHV� WR� WKH� FRQVHQW� MXGJPHQW�� WKDW� WKH� FRQVHQW� MXGJPHQW� ZDV� QRW�

´LOOHJDO�� D� SURGXFW� RI� FROOXVLRQ�� RU� DJDLQVW� WKH� SXEOLF� LQWHUHVW�µ� 8QLWHG� 6WDWHV� Y��

&RORUDGR������)��G���������� ���WK�&LU���������DQG�WKDW� LW�ZDV�´IDLU��DGHTXDWH��DQG�

UHDVRQDEOH�µ�1RUWK� &DUROLQD�� ���� )��G� DW� ����� 7KH� FRXUW� DOVR� GHFOLQHG� WR� JUDQW�

/HJLVODWLYH� 'HIHQGDQWV·� UHTXHVW� WKDW� WKH� FRXUW� VWD\� HQIRUFHPHQW� RI� WKH� FRQVHQW�

MXGJPHQW�SHQGLQJ�DSSHDO�WR�WKLV�&RXUW�E\�HQWHULQJ�WKH�MXGJPHQW��

/HJLVODWLYH�'HIHQGDQWV�WKHQ�ILOHG�D�SHWLWLRQ�IRU�ZULW�RI�VXSHUVHGHDV�DQG�PRWLRQ�

IRU�WHPSRUDU\�VWD\�ZLWK�WKLV�&RXUW��7KDW�SHWLWLRQ�ZDV�GLVPLVVHG�ZLWKRXW�SUHMXGLFH�RQ�
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2FWREHU���������IRU�IDLOXUH�WR�FRPSO\�ZLWK�5XOH�RI�$SSHOODWH�3URFHGXUH����D������5XOH�

���D�����UHTXLUHV�HLWKHU�WKDW�WKH�SHWLWLRQHU�KDV�ILUVW�VRXJKW�D�VWD\�IURP�WKH�WULDO�FRXUW�

WKDW�KDV�HLWKHU�EHHQ�GHQLHG�RU�YDFDWHG�RU�WKDW�WKHUH�DUH�H[WUDRUGLQDU\�FLUFXPVWDQFHV�

PDNLQJ�LW�LPSUDFWLFDEOH�WR�REWDLQ�D�VWD\�E\�DSSOLFDWLRQ�WR�WKH�WULDO�FRXUW��1RW�RQO\�

KDG� WKH� 6XSHULRU� &RXUW� KHOG� D� KHDULQJ� RQ� DQG� LPSOLFLWO\� GHQLHG� /HJLVODWLYH�

'HIHQGDQWV�PRWLRQ� IRU�D�VWD\��EXW�WKH�PDQ\�DUJXPHQWV�LQ�/HJLVODWLYH�'HIHQGDQWV·�

RSSRVLWLRQ�EULHI�FOHDUO\�VKRZHG�WKDW�WKH�H[WUDRUGLQDU\�FLUFXPVWDQFHV�RI�WKH�XSFRPLQJ�

JHQHUDO�HOHFWLRQ��RQO\����GD\V�DZD\�IURP�HQWU\�RI�WKH�FRQVHQW�MXGJPHQW��QHFHVVLWDWHG�

WKLV�&RXUW·V�LPPHGLDWH�UHYLHZ��

1HYHUWKHOHVV��RQ�2FWREHU����WKH�/HJLVODWLYH�'HIHQGDQWV�UHQHZHG�WKHLU�PRWLRQ�

IRU�D�VWD\�RI�WKH�H[HFXWLRQ�RI�WKH�FRQVHQW�MXGJPHQW�LQ�WKH�6XSHULRU�&RXUW�WR�VHFXUH�D�

IRUPDO� ZULWWHQ� UXOLQJ� RQ� WKHLU� PRWLRQ� IRU� D� VWD\�� %XW�� JLYHQ� WKH� H[WUDRUGLQDU\�

FLUFXPVWDQFHV��WKH�/HJLVODWLYH�'HIHQGDQWV�UHTXHVWHG�D�UXOLQJ�RQ�WKHLU�PRWLRQ�E\������

D�P��RQ�2FWREHU����/DWH�LQ�WKH�DIWHUQRRQ�RQ�2FWREHU����WKH�SDUWLHV�ZHUH�DGYLVHG�WKDW�

WKH�WULDO�FRXUW�ZRXOG�RQO\�UXOH�RQ�WKH�PRWLRQ�ZLWK�WKH�FRQVHQW�RI�WKH�SDUWLHV��DQG�WKDW��

RWKHUZLVH��WKH�PRWLRQ�ZRXOG�QHHG�WR�EH�VFKHGXOHG�IRU�D�KHDULQJ��3ODLQWLIIV�DQG�WKH�

6WDWH�'HIHQGDQWV�KDYH�LQGLFDWHG�WKDW�WKH\�GR�QRW�FRQVHQW�WR�WKH�PRWLRQ��7KH�6XSHULRU�

&RXUW�QRZ�KDV�VHW�D�KHDULQJ�RQ�WKH�PRWLRQ�IRU�2FWREHU�����$FFRUGLQJO\��/HJLVODWLYH�

'HIHQGDQWV�KDYH�QRW�EHHQ�DEOH�WR�REWDLQ�WLPHO\�UHOLHI�IURP�WKH�6XSHULRU�&RXUW��

5($6216�:+<�7+(�&2857�6+28/'�&216,'(5�7+,6�3(7,7,21�

5XOH� ���D����� H[SOLFLWO\� SURYLGHV� WKDW� ´>D@SSOLFDWLRQ� PD\� EH� PDGH� WR� WKH�

DSSURSULDWH� DSSHOODWH� FRXUW� IRU� D� ZULW� RI� VXSHUVHGHDV� WR� VWD\� WKH� H[HFXWLRQ� RU�
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HQIRUFHPHQW� RI� DQ\� MXGJPHQW�� RUGHU�� RU� RWKHU� GHWHUPLQDWLRQ� RI� D� WULDO� WULEXQDOµ�

SURYLGHG�WKDW�´D�VWD\�RUGHU�RU�HQWU\�KDV�EHHQ�VRXJKW�E\�WKH�DSSOLFDQW�E\�GHSRVLW�RI�

VHFXULW\�RU�E\�PRWLRQ�LQ�WKH�WULDO�WULEXQDO�DQG�VXFK�RUGHU�RU�HQWU\�KDV�EHHQ�GHQLHG�RU�

YDFDWHG�E\�WKH�WULDO�WULEXQDOµ�RU�´H[WUDRUGLQDU\�FLUFXPVWDQFHV�PDNH�LW�LPSUDFWLFDEOH�

WR�REWDLQ�D�VWD\�E\�GHSRVLW�RI�VHFXULW\�RU�E\�DSSOLFDWLRQ�WR�WKH�WULDO�WULEXQDO�IRU�D�VWD\�

RUGHU�µ�1�&��5��$SS��3�����D������/HJLVODWLYH�'HIHQGDQWV�GLG�VR�PRYH�IRU�D�VWD\�RUGHU�

EHIRUH�WKH�WULDO�FRXUW�DQG�WKDW�VWD\�ZDV�LPSOLFLWO\�GHQLHG�ZKHQ�WKH�6XSHULRU�&RXUW�

DSSURYHG�WKH�FRQVHQW�MXGJPHQW�DQG�GLG�QRW�LVVXH�WKH�VWD\��7KH�6XSHULRU�&RXUW�KDV�

IXUWKHU�LQGLFDWHG�LWV�FRPSOHWH�GLVLQWHUHVW�LQ�JUDQWLQJ�WKH�UHOLHI�RI�D�VWD\�E\�LWV�IDLOXUH�

WR�SURYLGH�IRU�DFFHOHUDWHG�UHVROXWLRQ�RI�/HJLVODWLYH�'HIHQGDQWV·�UHQHZHG�PRWLRQ�IRU�

WKH�VDPH��7KXV��/HJLVODWLYH�'HIHQGDQWV�KDYH�PRYHG�IRU�DQG�EHHQ�GHQLHG�UHOLHI�IURP�

WKH� WULDO� WULEXQDO� DQG� WKLV� &RXUW� KDV� MXULVGLFWLRQ� WR� FRQVLGHU� WKHLU� SHWLWLRQ�� 6HH

=DJDUROL�Y��3ROORFN�����1�&��$SS��������������6�(��G������������������H[SODLQLQJ�WKDW�

WKH� DSSHOODWH� FRXUWV� KDYH� MXULVGLFWLRQ� WR� UHYLHZ�D� WULDO� FRXUW·V� LPSOLFLW� GHQLDO� RI�D�

SDUW\·V�PRWLRQ���

/HJLVODWLYH� 'HIHQGDQWV� DOVR� EDVH� WKHLU� SHWLWLRQ� RQ� ´H[WUDRUGLQDU\�

FLUFXPVWDQFHVµ� SXUVXDQW� WR� 5XOH� ���D������ /HJLVODWLYH�'HIHQGDQWV� FDQ� WKLQN� RI� QR�

PRUH� H[WUDRUGLQDU\� FLUFXPVWDQFHV� WKDQ� WKH� QHHG� WR� VWD\� D� MXGJPHQW� WKH�

��7KH�1RUWK�&DUROLQD�6XSUHPH�&RXUW�KDV�H[SODLQHG�WKDW�EHFDXVH�WKH�1RUWK�&DUROLQD�
5XOHV�RI�&LYLO�3URFHGXUH�DUH�VXEVWDQWLDOO\�VLPLODU�WR�WKH�IHGHUDO�UXOHV��WKH�1RUWK�&DUROLQD�
FRXUWV�PD\�ORRN�WR�IHGHUDO�FDVHV�IRU�LQWHUSUHWLYH�JXLGDQFH��7XUQHU�Y��'XNH�8QLY�������1�&��
��������������6�(��G������������������5HOHYDQW�KHUH��WKH�6HYHQWK�&LUFXLW�UHFHQWO\�FRQVLGHUHG�
D�PRYDQW·V�PRWLRQ� WR� VWD\� SHQGLQJ� DSSHDO� LQ� WKH� HOHFWLRQ� FRQWH[W�GHVSLWH� WKH�PRYDQW�QRW�
PRYLQJ�ILUVW�LQ�WKH�GLVWULFW�FRXUW��6HH /LEHUWDULDQ�3DUW\�RI�,OO��Y��&DGLJDQ������)��$SS·[�����
��WK�&LU���������
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LPSOHPHQWDWLRQ�RI�ZKLFK�ZLOO�HQJHQGHU�VXEVWDQWLDO�FRQIXVLRQ�DPRQJ�ERWK�YRWHUV�DQG�

HOHFWLRQ�RIILFLDOV��FUHDWH�FRQVLGHUDEOH�DGPLQLVWUDWLYH�EXUGHQV��DQG�SURGXFH�GLVSDUDWH�

WUHDWPHQW�RI�YRWHUV�LQ�WKH�RQJRLQJ�HOHFWLRQ³DOO�DIWHU�YRWLQJ�KDV�DOUHDG\�VWDUWHG��D�

SDOWU\���GD\V�EHIRUH�LQ�SHUVRQ�HDUO\�YRWLQJ�EHJLQV��DQG�D�PHUH����GD\V�IURP�HOHFWLRQ�

GD\��:KDW�LV�PRUH��E\�VFKHGXOLQJ�WKH�KHDULQJ�RQ�/HJLVODWLYH�'HIHQGDQW·V�VWD\�PRWLRQ�

IRU� 2FWREHU� ���� WKH� 6XSHULRU� &RXUW� KDV� JXDUDQWHHG� WKDW� D� UXOLQJ� ZLOO� QRW� EH�

IRUWKFRPLQJ� XQWLO�DIWHU� HDUO\� YRWLQJ� KDV� VWDUWHG� DQG� OHVV� WKDQ� WKUHH�ZHHNV� EHIRUH�

HOHFWLRQ� GD\�� %DVHG� RQ� WKH� H[WUDRUGLQDU\� FLUFXPVWDQFHV� RI� WKH� LPSRUW� RI� PDWWHUV�

DIIHFWLQJ� D� JHQHUDO� HOHFWLRQ�� WKH� SUHVVLQJ� LQWHUHVWV� RI� WLPH�� DQG� WKH� LQDELOLW\� RI�

/HJLVODWLYH� 'HIHQGDQWV� WR� REWDLQ� D� WLPHO\� UXOLQJ� IURP� WKH� WULDO� FRXUW�� /HJLVODWLYH�

'HIHQGDQWV�UHVSHFWIXOO\�UHTXHVW�WKH�&RXUW�WR�FRQVLGHU�WKH�PHULWV�RI�WKLV�SHWLWLRQ�IRU�

ZULW� RI� VXSHUVHGHDV� DQG� PRWLRQ� IRU� WHPSRUDU\� VWD\�� 6HH�� H�J��� 3RSXOLVW� 3DUW\� Y��

+HUVFKOHU����� )��G� ����� ���� ���WK� &LU�� ������ �KROGLQJ�� RQ� 2FWREHU� ���� ������ WKDW�

EHFDXVH�WKH�HOHFWLRQ�´LV�DOPRVW�XSRQ�XV�µ�´WKH�QHHG�IRU�UHOLHI�LV�VR�LPPHGLDWH�µ�DQG�

´WKH� RUGHU� RI� WKH� GLVWULFW� FRXUW� VKRZV� WKDW� VHHNLQJ� VXFK� UHOLHI� WKHUH�ZRXOG� QRW� EH�

SUDFWLFDEOH�µ�´DSSOLFDWLRQ�LQ�WKH�GLVWULFW�FRXUWµ� IRU�D�PRWLRQ�WR�VWD\�SHQGLQJ�DSSHDO�

ZDV�´QRW�QHFHVVDU\µ�EHIRUH�WKH�FRXUW�ZRXOG�FRQVLGHU�WKH�PRWLRQ���

5($6216�:+<�7+(�:5,7�6+28/'�,668(�

$�ZULW�RI�VXSHUVHGHDV�VKRXOG�LVVXH�ZKHQ�MXVWLFH�VR�UHTXLUHV��5XOH����F���DQG�LWV�

SXUSRVH�LV�´WR�SUHVHUYH�WKH�6WDWXV�TXR�SHQGLQJ�WKH�H[HUFLVH�RI�DSSHOODWH�MXULVGLFWLRQ�µ�

&UDYHU�Y��&UDYHU�� ����1�&����������������6�(��G���������� ��������7KHUH� LV� OLPLWHG�

DXWKRULW\�RQ�WKH�OHJDO�VWDQGDUG�WKDW�JRYHUQV�WKH�DYDLODELOLW\�RI�D�ZULW�RI�VXSHUVHGHDV�
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DQG� WHPSRUDU\� VWD\� SHQGLQJ� DSSHDO�� EXW� ZKDW� SUHFHGHQW� H[LVWV� VXSSRUWV� WKH�

DSSOLFDWLRQ�RI�WKH�IDPLOLDU�WHVW�EDODQFLQJ�����WKH�SHWLWLRQHU·V�OLNHOLKRRG�RI�VXFFHVV�RQ�

WKH�PHULWV�RI�WKH�DSSHDO������ZKHWKHU�LUUHSDUDEOH�LQMXU\�ZLOO�RFFXU�DEVHQW�D�VWD\��DQG�

����ZKHWKHU� WKH�EDODQFLQJ�RI� WKH�HTXLWLHV�VXSSRUWV� WHPSRUDU\�UHOLHI�SUHVHUYLQJ� WKH�

VWDWXV�TXR�GXULQJ�WKH�DSSHDO��6HH $EERWW�Y��+LJKODQGV�����1�&��$SS��������������6�(��G�

�����������������VWD\�DSSURSULDWH�ZKHUH�´WKHUH�>ZDV@�VRPH�OLNHOLKRRG�WKDW�SODLQWLIIV�

ZRXOG�KDYH�SUHYDLOHG�RQ�DSSHDO�DQG�WKXV�EHHQ�LUUHSDUDEO\�LQMXUHGµ���+RPH�,QGHP��

&R��Y��+RHFKVW�&HODQHVH�&RUS�������1�&��$SS����������²��������6�(��G���������²���

��������VWD\�DSSURSULDWH�ZKHUH�IDLOXUH�WR�VWD\�HQIRUFHPHQW�´ZRXOG�ZRUN�D�VXEVWDQWLDO�

LQMXVWLFHµ���VHH�DOVR 1�� ,UHGHOO�1HLJKERUV� IRU�5XUDO�/LIH�Y�� ,UHGHOO�&RXQW\������1�&��

$SS��������������6�(��G������������������+HUH��HDFK�RI�WKHVH�IDFWRUV�IDYRUV�WKH�JUDQW�

RI� D� WHPSRUDU\� VWD\� DQG� ZULW� RI� VXSHUVHGHDV� SUHVHUYLQJ� WKH� VWDWXV� TXR� SHQGLQJ�

DSSHDO��

,� /(*,6/$7,9(�'()(1'$176�$5(�/,.(/<�72�68&&(('�21�7+(�
0(5,76��

/HJLVODWLYH�'HIHQGDQWV�DUH�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�RI�WKHLU�DSSHDO�IRU�

QR� IHZHU� WKDQ�VL[� LQGHSHQGHQW� UHDVRQV�� DQ\�RI�ZKLFK� LV�GLVSRVLWLYH��)LUVW�� EHFDXVH�

3ODLQWLIIV� DVVHUW� IDFLDO� FKDOOHQJHV� WR� WKH� HOHFWLRQ� ODZV� DW� LVVXH�� WKH� VLQJOH�MXGJH�

6XSHULRU�&RXUW�GLG�QRW�KDYH�MXULVGLFWLRQ�WR�FRQVLGHU�WKHLU�FODLPV��6HH *UDG\������1�&��

DW������1�&� *(1� 67$7������$����5XOH������������D������������D����6HFRQG��/HJLVODWLYH�

'HIHQGDQWV�DUH�QHFHVVDU\�SDUWLHV�WR�DQ\�FRQVHQW�MXGJPHQW�LQ�WKLV�FDVH�XQGHU�VWDWH�

ODZ��1�&� *(1� 67$7�� �����������E��� DQG� EHFDXVH� WKH\� GR� QRW� FRQVHQW�� WKH� FRQVHQW�

MXGJPHQW�PXVW�EH�YDFDWHG��7KLUG��WKH�FRQVHQW�MXGJPHQW�LV�LOOHJDO�EHFDXVH�LW�YLRODWHV�
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WKH�IHGHUDO�&RQVWLWXWLRQ·V�(OHFWLRQV�&ODXVH�DQG�(TXDO�3URWHFWLRQ�&ODXVH��)RXUWK��WKH�

FRQVHQW�MXGJPHQW�LV�QRW�´IDLU��DGHTXDWH��DQG�UHDVRQDEOH�µ�1RUWK�&DUROLQD������)��G�

DW������EHFDXVH�WKH�3ODLQWLIIV�ZHUH�XQOLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�RI�WKHLU�FODLPV�

DQG�WKH�UHOLHI�FRQWHPSODWHG�E\�WKH�FRQVHQW�MXGJPHQW�LV�YDVWO\�GLVSURSRUWLRQDWH�WR�WKH�

H[SHFWHG�KDUP��)LIWK��WKH�FRQVHQW�MXGJPHQW�LV�DJDLQVW�WKH�SXEOLF�LQWHUHVW��$QG�VL[WK��

WKH� HYLGHQFH� LQGLFDWHV� WKDW� WKH� FRQVHQW� MXGJPHQW� LV�D�SURGXFW� RI� FROOXVLRQ��QRW�DQ�

DUP·V�OHQJWK�DJUHHPHQW�EHWZHHQ�3ODLQWLIIV�DQG�WKH�1&6%(��

,Q�FRQVLGHULQJ�ZKHWKHU�WR�HQWHU�D�FRQVHQW�MXGJPHQW��D�FRXUW�PXVW�H[DPLQH�LW�

´FDUHIXOO\µ�WR�HQVXUH�WKDW�LWV�WHUPV�DUH�́ IDLU��DGHTXDWH��DQG�UHDVRQDEOH�µ�8QLWHG�6WDWHV�

Y�� &LW\� RI� 0LDPL�� ���� )��G� ����� ���²��� ��WK� &LU�� ������ �HQ� EDQF�� �5XELQ�� -���

FRQFXUULQJ���7KH�FRXUW�DOVR�´PXVW�HQVXUH�WKDW�WKH�DJUHHPHQW�LV�QRW�LOOHJDO��D�SURGXFW�

RI�FROOXVLRQ��RU�DJDLQVW�WKH�SXEOLF�LQWHUHVW�µ�&RORUDGR������)��G�DW������([DPLQDWLRQ�

RI� D� SODLQWLII·V� OLNHOLKRRG� RI� VXFFHVV� RQ� WKH� PHULWV� LV� D� QHFHVVDU\� FRPSRQHQW� WR�

FRQVLGHUDWLRQ�RI�ZKHWKHU�D� FRQVHQW� MXGJPHQW�VKRXOG�HQWHU�� ,Q� IDFW�� WKH�PHULWV�DUH�

´>W@KH�PRVW�LPSRUWDQW�IDFWRUµ�LQ�GHWHUPLQLQJ�ZKHWKHU�WKH�FRQVHQW�MXGJPHQW�LV�IDLU��

DGHTXDWH��DQG�UHDVRQDEOH��)OLQQ�Y��)0&�&RUS�������)��G��������������WK�&LU���������

7KH�&RXUW�PXVW�´FRQVLGHU>@�WKH�XQGHUO\LQJ�IDFWV�DQG�OHJDO�DUJXPHQWVµ�WKDW�VXSSRUW�

RU�XQGHUPLQH�WKH�SURSRVDO��8QLWHG�6WDWHV�Y��%3�$PRFR�2LO������)��G��������������WK�

&LU�� �������:KLOH� FRXUWV�QHHG�QRW� FRQGXFW� D� IXOO�EORZQ� WULDO�� WKH\�PXVW� ´UHDFK� ¶DQ�

LQWHOOLJHQW�DQG�REMHFWLYH�RSLQLRQ�RI�WKH�SUREDELOLWLHV�RI�XOWLPDWH�VXFFHVV�VKRXOG�WKH�

FODLP�EH�OLWLJDWHG�·µ�)OLQQ������)��G�DW�������$�ORZHU�FRXUW·V�GHFLVLRQ�WR�DFFHSW�RU�UHMHFW�

D�FRQVHQW�MXGJPHQW�LV�UHYLHZHG�IRU�DEXVH�RI�GLVFUHWLRQ��6HH 1RUWK�&DUROLQD������)��G�
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DW�����������´+RZHYHU��ZKHQ�WKH�SHUWLQHQW�LQTXLU\�RQ�DSSHDO�LV�EDVHG�RQ�D�TXHVWLRQ�

RI�ODZ³VXFK�DV�ZKHWKHU�WKH�WULDO�FRXUW�SURSHUO\�LQWHUSUHWHG�DQG�DSSOLHG�WKH�ODQJXDJH�

RI� D� VWDWXWH³>WKLV� &RXUW@� FRQGXFW>V@� GH� QRYR� UHYLHZ�µ�'D� 6LOYD� Y��:DNH0HG�� ����

6�(��G�����������1�&���������)XUWKHUPRUH��´DQ�HUURU�RI�ODZ�LV�DQ�DEXVH�RI�GLVFUHWLRQ�µ�

,G��DW�����Q����$V�H[SODLQHG�EHORZ��EHFDXVH�WKH�FRQVHQW�MXGJPHQW�KHUH�FDQQRW�PHHW�

WKH�VWDQGDUGV�QHFHVVDU\�IRU�LWV�HQWU\��WKH�6XSHULRU�&RXUW�HUUHG�DV�D�PDWWHU�RI�ODZ�DQG�

DEXVHG�LWV�GLVFUHWLRQ�LQ�HQWHULQJ�LW��

$� 7KH�2QH�-XGJH�6XSHULRU�&RXUW�'LG�1RW�+DYH�-XULVGLFWLRQ�7R�(QWHU�
7KH�3URSRVHG�&RQVHQW�-XGJPHQW�%HFDXVH�3ODLQWLIIV·�&KDOOHQJHV�7R�
7KH�9DULRXV�(OHFWLRQ�/DZV�$UH�)DFLDO��

3ODLQWLIIV·�QDNHG�DWWHPSW�WR�XVH�WKH�FRXUWV�WR�HQDFW�SURJUDPPDWLF��VXEVWDQWLDO�

FKDQJHV�WR�1RUWK�&DUROLQD·V�HOHFWLRQ�ODZ�ZDV�VWDWXWRULO\�UHTXLUHG�WR�EH�KHDUG�EHIRUH�

D�WKUHH�MXGJH�SDQHO�RI� WKH�6XSHULRU�&RXUW�EHFDXVH�3ODLQWLIIV·� FODLPV�DUH� IDFLDO��6HH

1�&� *(1� 67$7�� ����������D���� ,Q� WKHLU� $PHQGHG� &RPSODLQW�� 3ODLQWLIIV� VRXJKW� DQ�

RUGHU� ´SHUPLWWLQJ� FRXQWLHV� WR� H[SDQG� WKH� HDUO\� YRWLQJ� GD\V� DQG� KRXUV� GXULQJ� WKH�

SDQGHPLF�µ�´VXVSHQGLQJ�WKH�:LWQHVV�5HTXLUHPHQW�IRU�VLQJOH�SHUVRQ�RU�VLQJOH�DGXOW�

KRXVHKROGV�µ�´UHTXLULQJ�WKH�6WDWH�WR�SURYLGH�SUH�SDLG�SRVWDJH�RQ�DOO�DEVHQWHH�EDOORWV�

DQG�EDOORW�UHTXHVW� IRUPV�µ�´UHTXLULQJ�HOHFWLRQ�RIILFLDOV�WR�FRXQW�DOO�DEVHQWHH�EDOORWV�

PDLOHG� WKURXJK�8636� DQG� SXW� LQ� WKH�PDLO� E\�(OHFWLRQ�'D\� LI� UHFHLYHG� E\� FRXQW\�

ERDUGV�XS�WR�QLQH�GD\V�DIWHU�(OHFWLRQ�'D\�µ�DQG�DOORZLQJ�YRWHUV�WR�REWDLQ�DVVLVWDQFH�

��:KLOH�/HJLVODWLYH�'HIHQGDQWV�UHFRJQL]H�WKDW�WKLV�&RXUW·V�DXWKRULW\�WR�HQWHU�D�FRQVHQW�
MXGJPHQW�LV�JRYHUQHG�E\�6WDWH��QRW�IHGHUDO��ODZ��/HJLVODWLYH�'HIHQGDQWV·�FLWDWLRQV�WR�IHGHUDO�
FDVHV�DV�SHUVXDVLYH�DXWKRULW\�RQ�WKLV�SRLQW�DUH�DSSURSULDWH�JLYHQ�WKH�ODFN�RI�DXWKRULWDWLYH�
SUHFHGHQW� IURP� WKH� 1RUWK� &DUROLQD� FRXUWV� LQ� WKLV� DUHD�� 6HH 1�&�� ,QV�� *XDU�� $VV·Q� Y��
:HDWKHUVILHOG�0JPW��� //&�� ���� 6�(��G� ����� ���� �1�&�� &W�� $SS�� ������ �´:KHQ� WKLV� &RXUW�
UHYLHZV� DQ� LVVXH� RI� ILUVW� LPSUHVVLRQ�� LW� LV� DSSURSULDWH� WR� ORRN� WR� GHFLVLRQV� IURP� RWKHU�
MXULVGLFWLRQV�IRU�SHUVXDVLYH�JXLGDQFH�µ���
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IURP�WKLUG�SDUWLHV� LQ�FRPSOHWLQJ�DQG�VXEPLWWLQJ�WKHLU�DEVHQWHH�EDOORW�DSSOLFDWLRQV�

DQG� LQ�GHOLYHULQJ�FRPSOHWHG�EDOORWV� WR�HOHFWLRQ�RIILFLDOV��$P��&RPSO�������3ODLQWLIIV�

H[SOLFLWO\� VRXJKW� WKLV� UHOLHI� QRW� RQO\� IRU� WKHPVHOYHV� EXW� DOVR� IRU� ´DOO� RWKHU� HOLJLEOH�

1RUWK�&DUROLQLDQV�µ�,G�������7R�WKH�H[WHQW�WKHVH�FODLPV�VHHN�UHOLHI�IRU�SDUWLHV�EH\RQG�

WKH�DFWXDO�3ODLQWLIIV�LQ�WKLV�FDVH��WKH\�DUH�IDFLDO�LQ�QDWXUH��6HH *UDG\������1�&��DW�

���²����FLWLQJ�'RH�Y��5HHG������8�6��������������������

:KDW�LV�PRUH��HYHQ�LI�WKH�IDFLDO�QDWXUH�RI�3ODLQWLIIV·�FODLPV�ZHUH�QRW�FOHDU�IURP�

WKH� IDFH� RI� WKHLU� FRPSODLQW�� LW� LV� FOHDUO\� HVWDEOLVKHG� E\� WKH� UHOLHI� FRQWDLQHG� LQ� WKH�

FRQVHQW� MXGJPHQW�� ZKLFK� LV� WR� EH� HIIHFWXDWHG� WKURXJK� WKH� LVVXDQFH� RI� 1XPEHUHG�

0HPRV�WR�DOO�����FRXQW\�ERDUGV�RI�HOHFWLRQV�WKURXJKRXW�WKH�VWDWH��6HH�6WLSXODWLRQ�DQG�

&RQVHQW�-XGJPHQW�DW���²����1�&��$OO��IRU�5HWLUHG�$PV��Y��1�&��6WDWH�%G��RI�(OHFWLRQV��

1R�� ��� &96� ����� �:DNH� &QW\�� 6XSHU�� &W�� 2FW�� ��� ������ �´&RQVHQW� -XGJPHQWµ��

�DWWDFKHG�DV�'RF��([�������,QGHHG��WZR�OLPLWDWLRQV�RQ�WKH�UHOLHI�VRXJKW�WKDW�3ODLQWLIIV�

VHL]HG�XSRQ�WR�DVVHUW�WKDW�WKHLU�FODLPV�DUH�DV�DSSOLHG³WKH�OLPLWDWLRQ�RI�WKH�FKDOOHQJH�

WR�WKH�ZLWQHVV�UHTXLUHPHQW�WR�LQGLYLGXDOV�ZKR�GR�QRW�UHVLGH�ZLWK�DQRWKHU�DGXOW�DQG�

WKH�OLPLWDWLRQ�RI�WKH�FKDOOHQJH�WR�WKH�EDOORW�UHFHLSW�GHDGOLQH�WR�EDOORWV�VHQW�WKURXJK�

WKH�8�6��3RVWDO�6HUYLFH��´8636µ���VHH�3ODLQWLIIV·�5HVSRQVH�WR�,QWHUYHQRU�'HIHQGDQWV·�

0RWLRQ�	�&URVV�0RWLRQ�IRU�5HFRPPHQGDWLRQ�IRU�5XOH�����'HVLJQDWLRQ�DW����$XJ������

�������DWWDFKHG�DV�'RF��([�����³KDYH�GLVDSSHDUHG�LQ�WKH�FRQVHQW�MXGJPHQW��3ODLQWLIIV�

DQG�WKH�1&6%(�LQVWHDG�KDYH�UHOLHYHG�DOO�YRWHUV�RI�WKH�QHFHVVLW\�RI�FRPSO\LQJ�ZLWK�

WKH�ZLWQHVV�UHTXLUHPHQW�DQG�H[WHQGHG�WKH�UHFHLSW�GHDGOLQH�IRU�DOO�EDOORWV�VHQW�RXW�IRU�

GHOLYHU\� E\� HOHFWLRQ�GD\��ZKHWKHU� WKURXJK� WKH�8636� RU� D� FRPPHUFLDO� FDUULHU��6HH
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&RQVHQW� -XGJPHQW� DW� ��²���� 7KH� HYLVFHUDWLRQ� RI� WKH� RQH�ZLWQHVV� UHTXLUHPHQW� LV�

SDUWLFXODUO\� LQGLFDWLYH� RI� WKH� IDFLDO� QDWXUH� RI� 3ODLQWLIIV·� FODLPV�� DV� WKDW� UHOD[HG�

ZLWQHVV�UHTXLUHPHQW�DSSOLHV�RQO\�WR�WKLV�1RYHPEHU·V�HOHFWLRQ��6HH�+%����������D����

)XUWKHU�GHPRQVWUDWLQJ�WKH�IDFLDO�QDWXUH�RI�WKH�FRQVHQW� MXGJPHQW�LV�WKH�IDFW�

WKDW�WKH�1&6%(·V�DFWLRQV�DSSDUHQWO\�DUH�PHDQW�WR�VHWWOH�QRW�RQO\�WKLV�ODZVXLW�EXW�

DOVR�WZR�RWKHUV�WKDW�-XGJH�&ROOLQV�KLPVHOI�IRXQG�WR�UDLVH�IDFLDO�FKDOOHQJHV³&KDPEHUV�

Y��6WDWH��1R�����&96���������DQG�6WULQJHU�Y��1�&��6WDWH�%G��RI�(OHFWLRQV��1R�����&96�

������6HH�1&6%(�%HQFK�0HPR�DW��²�� �6HSW�� ���������� �DWWDFKHG�DV�'RF��([�������

,QGHHG�� WKH� FRQVHQW� MXGJPHQW� PXVW� EH� LQWHQGHG� WR� EX\� 1&6%(� JOREDO� SHDFH��

RWKHUZLVH�LW�FRXOG�QRW�SRVVLEO\�DFKLHYH�LWV�SXUSRUWHG�REMHFWLYH�´WR�DYRLG�DQ\�FRQWLQXHG�

XQFHUWDLQW\�DQG�GLVWUDFWLRQ�IURP�WKH�XQLIRUP�DGPLQLVWUDWLRQ�RI�WKH������HOHFWLRQV�µ�

&RQVHQW�-XGJPHQW�DW����

)RU� WKH� IRUHJRLQJ�UHDVRQV��D�RQH�MXGJH�6XSHULRU�&RXUW� ODFNHG� MXULVGLFWLRQ� WR�

HQWHU�WKH�FRQVHQW�MXGJPHQW��DQG�WKLV�&RXUW�PXVW�WKHUHIRUH�YDFDWH�LW��

%� 7KH�&RQVHQW�-XGJPHQW�0XVW�%H�9DFDWHG�%HFDXVH�/HJLVODWLYH�
'HIHQGDQWV·�&RQVHQW��$�1HFHVVDU\�&RPSRQHQW��,V�/DFNLQJ��

/HJLVODWLYH�'HIHQGDQWV�LQWHUYHQHG�DV�RI�ULJKW�LQ�WKLV�FDVH�DV�DJHQWV�RI�WKH�6WDWH�

RQ�EHKDOI�RI�WKH�*HQHUDO�$VVHPEO\�XQGHU�1�&� *(1� 67$7������$����5XOH������������E���

DQG� ���������E��� /HJLVODWLYH� 'HIHQGDQWV� DUH� ´QHFHVVDU\� SDUWLHVµ� LQ� HYHU\� FDVH� LQ�

ZKLFK� ´WKH� YDOLGLW\� RU� FRQVWLWXWLRQDOLW\� RI� DQ� DFW� RI� WKH� *HQHUDO� $VVHPEO\� RU� D�

SURYLVLRQ�RI�WKH�&RQVWLWXWLRQ�RI�1RUWK�&DUROLQD�LV�WKH�VXEMHFW�RI�DQ�DFWLRQ�LQ�DQ\�6WDWH�

RU�IHGHUDO�FRXUW�µ�DQG�´LQ�VXFK�FDVHV��������SRVVHVV�ILQDO�GHFLVLRQ�PDNLQJ�DXWKRULW\�ZLWK�

UHVSHFW�WR�WKH�GHIHQVH�RI�WKH�FKDOOHQJHG�DFW� �� �� ��RU�SURYLVLRQ�RI�WKH�1RUWK�&DUROLQD�
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&RQVWLWXWLRQ�µ� ,G�� �����������E��� /HJLVODWLYH� 'HIHQGDQWV� UHSUHVHQW� QRW� RQO\� WKH�

LQWHUHVWV�RI�WKH�6WDWH�LQ�GHIHQGLQJ�LWV�GHPRFUDWLFDOO\�HQDFWHG�ODZV��VHH +ROOLQJVZRUWK�

Y��3HUU\������8�6����������²�����������.DUFKHU�Y��0D\������8�6�����������������EXW�DOVR�

WKH�LQWHUHVW�RI�WKH�*HQHUDO�$VVHPEO\�LWVHOI�LQ�GHIHQGLQJ�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�

FKDOOHQJHG�HOHFWLRQ�ODZ�SURYLVLRQV��$UL]��6WDWH�/HJLVODWXUH�Y��$UL]��,QGHS��5HGLVWULFWLQJ�

&RPP·Q������8�6����������²�����������9D��+RXVH�RI�'HOHJDWHV�Y��%HWKXQH�+LOO������6��

&W������������²�����������&RQVHTXHQWO\��WKHVH�SURYLVLRQV�PDQGDWH�WKDW�DQ\�FRQVHQW�

MXGJPHQW�FDQQRW�HQWHU�ZLWKRXW�WKH�FRQVHQW�RI�/HJLVODWLYH�'HIHQGDQWV��&I��*XLOIRUG�

&RXQW\�Y��(OOHU������1�&��$SS����������������6�(��G������������������´,W�LV�ZHOO�VHWWOHG�

WKDW�WKH�SRZHU�RI�WKH�FRXUW�WR�VLJQ�D�FRQVHQW�MXGJPHQW�GHSHQGV�XSRQ�WKH�XQTXDOLILHG�

FRQVHQW�RI�WKH�SDUWLHV�WKHUHWR��DQG�WKH�MXGJPHQW�LV�YRLG�LI�VXFK�FRQVHQW�GRHV�QRW�H[LVW�

DW�WKH�WLPH�WKH�FRXUW�VDQFWLRQV�RU�DSSURYHV�WKH�DJUHHPHQW�DQG�SURPXOJDWHV�LW�DV�D�

MXGJPHQW�µ��FOHDQHG�XS��� ,QGHHG��HQWHULQJ�D�FRQVHQW�MXGJPHQW�RYHU�WKH�REMHFWLRQ�RI�

/HJLVODWLYH� 'HIHQGDQWV� ZRXOG� UHSUHVHQW� DQ� HQG�UXQ� DURXQG� WKH� VWDWXWHV� PDNLQJ�

/HJLVODWLYH�'HIHQGDQWV�D�QHFHVVDU\�SDUW\�WR�WKLV�FDVH�DQG�JLYLQJ�WKHP�SULPDF\�LQ�WKH�

GHIHQVH�RI�VWDWH�ODZV�IURP�FRQVWLWXWLRQDO�DWWDFN��%HFDXVH�/HJLVODWLYH�'HIHQGDQWV�KDYH�

QRW�JLYHQ�FRQVHQW�KHUH��WKH�FRQVHQW�MXGJPHQW�PXVW�EH�YDFDWHG��

-XGJH�&ROOLQV� FRQFOXGHG� WKDW�1�&� *(1� 67$7�� �� ��������� JLYHV� WKH�1&6%(�

DXWKRULW\�WR�VHWWOH�WKLV�FDVH�ZLWKRXW�/HJLVODWLYH�'HIHQGDQWV·�FRQVHQW��EXW�LW�GRHV�QR�

VXFK�WKLQJ��7KDW�VWDWXWH�SURYLGHV�WKDW�ZKHQ�DQ�HOHFWLRQ�ODZ�LV�́ KHOG�XQFRQVWLWXWLRQDOµ�

WKH� 1&6%(� KDV� OLPLWHG� DXWKRULW\� WR� PDNH� UXOHV� WKDW� ´GR� QRW� FRQIOLFW� ZLWK� DQ\�

SURYLVLRQV�RI�WKLV�&KDSWHU�����RI�WKH�*HQHUDO�6WDWXWHV�µ�1�&� *(1� 67$7��������������
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,W�WKHQ�SURYLGHV�WKDW�WKH�1&6%(�´VKDOO�DOVR�EH�DXWKRUL]HG��XSRQ�UHFRPPHQGDWLRQ�RI�

WKH�$WWRUQH\�*HQHUDO��WR�HQWHU�LQWR�DJUHHPHQW�ZLWK�WKH�FRXUWV�LQ�OLHX�RI�SURWUDFWHG�

OLWLJDWLRQ�XQWLO�VXFK�WLPH�DV�WKH�*HQHUDO�$VVHPEO\�FRQYHQHV�µ�,G���HPSKDVLV�DGGHG���

5HDG�LQ�FRQWH[W��WKHUH�WKXV�DUH�DW�OHDVW�WZR�FRQGLWLRQV�WR�VHWWOHPHQW�XQGHU������������

WKDW�DUH�QRW�PHW�KHUH������D�FRXUW�PXVW�KDYH�KHOG�D�VWDWH�HOHFWLRQ�ODZ�XQFRQVWLWXWLRQDO��

DQG�����WKH�SURSRVHG�VHWWOHPHQW�PXVW�QRW�FRQIOLFW�ZLWK�DQ\�SURYLVLRQV�RI�&KDSWHU������

,Q� DGGLWLRQ�� JLYHQ� /HJLVODWLYH�'HIHQGDQWV·� ILQDO� GHFLVLRQ�PDNLQJ� DXWKRULW\� LQ� WKLV�

OLWLJDWLRQ�� WKH�$WWRUQH\�*HQHUDO� FDQQRW� ODZIXOO\� UHFRPPHQG� D� VHWWOHPHQW�ZLWKRXW�

/HJLVODWLYH�'HIHQGDQWV·�FRQVHQW��

&� 7KH�&RQVHQW�-XGJPHQW�0XVW�%H�9DFDWHG�%HFDXVH�,W�,V�
8QFRQVWLWXWLRQDO��

7KH� FRQVHQW� MXGJPHQW� XQGHUPLQHV� 1RUWK� &DUROLQD·V� HOHFWLRQ� VWDWXWHV� DQG�

HIIHFWLYHO\�QXOOLILHV� VWDWXWHV�HQDFWHG�E\� WKH�*HQHUDO�$VVHPEO\�ZKLOH�GHSULYLQJ� WKH�

6WDWH�RI�LWV�DELOLW\�WR�´HQIRUFH�LWV�GXO\�HQDFWHGµ�ODZV��$EERWW�Y��3HUH]������6��&W��������

�����Q������������,W�YLRODWHV�WZR�SURYLVLRQV�RI�WKH�IHGHUDO�&RQVWLWXWLRQ�WKDW�SURWHFW�

1RUWK�&DUROLQD·V�HOHFWLRQV�DQG�WKH�ULJKW�WR�YRWH��WKH�(OHFWLRQV�&ODXVH�DQG�WKH�(TXDO�

3URWHFWLRQ�&ODXVH��

�� 7KH�&RQVHQW�-XGJPHQW�9LRODWHV�7KH�(OHFWLRQV�&ODXVH��

7KH�WH[W�RI�WKH�(OHFWLRQV�&ODXVH�LV�FOHDU��´>W@KH�7LPHV��3ODFHV�DQG�0DQQHU�RI�

KROGLQJ�(OHFWLRQV�IRU�6HQDWRUV�DQG�5HSUHVHQWDWLYHV��VKDOO�EH�SUHVFULEHG�LQ�HDFK�6WDWH�

E\�WKH�/HJLVODWXUH�WKHUHRI��EXW�WKH�&RQJUHVV�PD\�DW�DQ\�WLPH�E\�/DZ�PDNH�RU�DOWHU�

VXFK�5HJXODWLRQV��H[FHSW�DV�WR�WKH�3ODFHV�RI�FKXVLQJ�>VLF@�6HQDWRUV�µ�8�6� &2167��DUW��

,�� ����� FO�� �� �HPSKDVLV� DGGHG��� $FFRUGLQJO\�� WKHUH� DUH� RQO\� WZR� HQWLWLHV� WKDW� PD\�
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FRQVWLWXWLRQDOO\� UHJXODWH� IHGHUDO� HOHFWLRQV�� &RQJUHVV� DQG� WKH� VWDWH� ´/HJLVODWXUH�µ�

1HLWKHU� WKH� 1&6%(� QRU� WKLV� &RXUW� KDYH� WKH� DXWKRULW\� WR� RYHUULGH� WKH� *HQHUDO�

$VVHPEO\·V� H[HUFLVH� RI� WKLV� DXWKRULW\� WKURXJK� WKH� FRQVHQW� MXGJPHQW�� 7KH� FRQVHQW�

MXGJPHQW�LV�XQFRQVWLWXWLRQDO��WKHUHIRUH��EHFDXVH�LW�RYHUUXOHV�WKH�HQDFWPHQWV�RI�WKH�

*HQHUDO�$VVHPEO\�WR�UHJXODWH�WKH�WLPHV��SODFHV��DQG�PDQQHU�RI�KROGLQJ�WKH�XSFRPLQJ�

IHGHUDO�HOHFWLRQ��

7KH�*HQHUDO�$VVHPEO\�LV�WKH�´/HJLVODWXUH�µ�HVWDEOLVKHG�E\�WKH�SHRSOH�RI�1RUWK�

&DUROLQD��1�&� &2167��DUW��,,�������$QG�WKH�1RUWK�&DUROLQD�&RQVWLWXWLRQ�DIILUPDWLYHO\�

VWDWHV�WKDW�WKH�JUDQW�RI�OHJLVODWLYH�SRZHU�WR�WKH�*HQHUDO�$VVHPEO\�LV�H[FOXVLYH³´>W@KH�

OHJLVODWLYH��H[HFXWLYH��DQG�VXSUHPH�MXGLFLDO�SRZHUV�RI�WKH�6WDWH�JRYHUQPHQW�VKDOO�EH�

IRUHYHU�VHSDUDWH�DQG�GLVWLQFW�IURP�HDFK�RWKHU�µ�,G��DUW��,�������VHH�DOVR 6WDWH�Y��%HUJHU��

����1�&����������������6�(��G������������������:LWK�WKLV�JUDQW�RI�H[FOXVLYH�OHJLVODWLYH�

SRZHU��WKH�*HQHUDO�$VVHPEO\�LV�YHVWHG�ZLWK�WKH�DXWKRULW\�WR�́ HQDFW>@�ODZV�WKDW�SURWHFW�

RU�SURPRWH�WKH�KHDOWK��PRUDOV��RUGHU��VDIHW\��DQG�JHQHUDO�ZHOIDUH�RIµ�WKH�6WDWH��1�&�

&2167��DUW��,�������&RQFXUUHQWO\��WKLV�H[FOXVLYH�JUDQW�RI�OHJLVODWLYH�SRZHU�PHDQV�WKH�

8�6�� &RQVWLWXWLRQ� KDV� DVVLJQHG� WKH� UROH� RI� UHJXODWLQJ� IHGHUDO� HOHFWLRQV� LQ� 1RUWK�

&DUROLQD� WR� WKH�*HQHUDO�$VVHPEO\��%\�FKRRVLQJ� WR�XVH� WKH�ZRUG� ´/HJLVODWXUH�µ� WKH�

(OHFWLRQV� &ODXVH� PDNHV� FOHDU� WKDW� WKH� &RQVWLWXWLRQ� GRHV� QRW� JUDQW� WKH� SRZHU� WR�

UHJXODWH�HOHFWLRQV�WR�VWDWHV�DV�D�ZKROH��EXW�RQO\�WR�WKH�VWDWH·V�OHJLVODWLYH�EUDQFK��$UL]��

,QGHS�� 5HGLVWULFWLQJ� &RPP·Q�� ����8�6�� DW� ����� DQG� LQ�1RUWK�&DUROLQD� WKDW� LV� WKH�

*HQHUDO�$VVHPEO\��
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7KH�(OHFWLRQV�&ODXVH� WKXV�PDQGDWHV� WKDW� WKH�*HQHUDO�$VVHPEO\� LV� WKH�RQO\�

FRQVWLWXWLRQDOO\�HPSRZHUHG�VWDWH�HQWLW\�WR�UHJXODWH�IHGHUDO�HOHFWLRQV��$QG�DV�WKH�8�6��

6XSUHPH�&RXUW�KDV�H[SODLQHG�ZLWK�UHVSHFW�WR�WKH�3UHVLGHQWLDO�(OHFWRUV�&ODXVH³WKH�

FORVHO\�DQDORJRXV�SURYLVLRQ�RI�$UWLFOH�,,��6HFWLRQ���WKDW�HPSRZHUV�VWDWH�OHJLVODWXUHV�

WR� VHOHFW� WKH� PHWKRG� IRU� FKRRVLQJ� HOHFWRUV� WR� WKH� (OHFWRUDO� &ROOHJH³WKH� VWDWH�

OHJLVODWXUHV·�SRZHU�WR�SUHVFULEH�UHJXODWLRQV�IRU� IHGHUDO�HOHFWLRQV�´FDQQRW�EH�WDNHQ�µ�

0F3KHUVRQ�Y��%ODFNHU������8�6����������������$QG�FRXUWV�KDYH�ORQJ�UHFRJQL]HG�WKLV�

OLPLWDWLRQ�RQ�WKH�SRZHU�RI�VWDWHV�WR�UHVWUDLQ�WKH�GLVFUHWLRQ�RI�VWDWH�OHJLVODWXUHV�XQGHU�

WKH� (OHFWLRQV� &ODXVH� DQG� WKH� 3UHVLGHQWLDO� (OHFWRUV� &ODXVH��6HH�� H�J���6WDWH� H[� UHO��

%HHVRQ�Y��0DUVK�����1�:��G���������²����1HE���������&RPPRQZHDOWK�H[�UHO��'XPPLW�

Y��2·&RQQHOO������6�:��G�����������.\��&W��$SS���������,Q�UH�3OXUDOLW\�(OHFWLRQV����$��

����������5�,���������,Q�UH�2SLQLRQ�RI�-XVWLFHV�����1�+�������������������

7KH�1&6%(�KDV� FOHDUO\� YLRODWHG� WKH�(OHFWLRQV�&ODXVH� E\� LVVXLQJ�QXPEHUHG�

PHPRUDQGD�WR�HIIHFWXDWH�WKH�FRQVHQW�MXGJPHQW�WKDW�SXUSRUW�WR�DGMXVW�WKH�UXOHV�RI�WKH�

HOHFWLRQ�WKDW�KDYH�DOUHDG\�EHHQ�VHW�E\�VWDWXWH��DQG�WKH�6XSHULRU�&RXUW�GLG�WKH�VDPH�

E\�HQWHULQJ�WKH�FRQVHQW�MXGJPHQW��1HLWKHU�WKH�1&6%(�QRU�WKH�6XSHULRU�&RXUW�KDYH�

IUHHVWDQGLQJ�SRZHU�XQGHU�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�WR�UHZULWH�1RUWK�&DUROLQD·V�

HOHFWLRQ�ODZV�DQG�WR�´SUHVFULEH>@µ�WKHLU�RZQ�SUHIHUUHG�´>U@HJXODWLRQV�µ�8�6� &2167��DUW��

,�������FO�����7KH�1RUWK�&DUROLQD�&RQVWLWXWLRQ�LV�IXOO\�FRQVLVWHQW�ZLWK�WKLV�PDQGDWH�DQG�

VWDWHV� WKDW� ´>W@KH� OHJLVODWLYH� SRZHU� RI� WKH� 6WDWH� VKDOO� EH� YHVWHG� LQ� WKH� *HQHUDO�

$VVHPEO\�µ� 1�&� &2167�� DUW�� ,,�� �� ��� DQG� LW� PDNHV� FOHDU� WKDW� ´>W@KH� OHJLVODWLYH��

H[HFXWLYH�� DQG� VXSUHPH� MXGLFLDO� SRZHUV� RI� WKH� 6WDWH�*RYHUQPHQW� VKDOO� EH� IRUHYHU�
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VHSDUDWH�DQG�GLVWLQFW�IURP�HDFK�RWKHU��LG��DUW��,�������$QG�ZKHUH�WKHUH�LV�DQ�H[FHSWLRQ�

WR�WKLV�VHSDUDWLRQ��LW�LV�H[SUHVVO\�LQGLFDWHG��VHH�LG��DUW��,9�������´7KH�MXGLFLDO�SRZHU�RI�

WKH� 6WDWH� VKDOO�� H[FHSW� DV� SURYLGHG� LQ� 6HFWLRQ� �� RI� WKLV� $UWLFOHµ³DGGUHVVLQJ�

DGPLQLVWUDWLYH�DJHQFLHV³´EH�YHVWHG�LQ�D�&RXUW�IRU�WKH�7ULDO�RI�,PSHDFKPHQWV�DQG�LQ�

D�*HQHUDO�&RXUW�RI�-XVWLFH�µ� �HPSKDVLV�DGGHG����7KXV��QHLWKHU�WKH�1&6%(�QRU�WKH�

6XSHULRU�&RXUW�DUH� WKH� ´/HJLVODWXUHµ�HPSRZHUHG� WR�DGMXVW� WKH� UXOHV�RI� WKH� IHGHUDO�

HOHFWLRQ�RQ� WKHLU� RZQ��6HH /HDJXH�RI�:RPHQ�9RWHUV� RI�0LFK�� Y��%HQVRQ��1R�����FY�

������������8�6��'LVW��/(;,6���������DW�����(�'��0LFK��)HE������������GHFOLQLQJ�WR�

HQWHU� D� FRQVHQW� GHFUHH� LQ� D� SDUWLVDQ� JHUU\PDQGHULQJ� FDVH� EHWZHHQ� WKH�/HDJXH� RI�

:RPHQ�9RWHUV�DQG�WKH�6HFUHWDU\�RI�6WDWH�EHFDXVH�RQO\�WKH�0LFKLJDQ�/HJLVODWXUH�KDG�

DXWKRULW\�WR�UHJXODWH�WKH�WLPH��SODFH��DQG�PDQQHU�RI�HOHFWLRQV���:KDW�LV�PRUH��´WKH�

OHJLVODWXUH� PD\� QRW� DEGLFDWH� LWV� SRZHU� WR� PDNH� ODZV� RU� GHOHJDWH� LWV� VXSUHPH�

OHJLVODWLYH�SRZHU� WR�DQ\�FRRUGLQDWH�EUDQFK�RU� WR�DQ\�DJHQF\�ZKLFK� LW�PD\�FUHDWH�µ�

$GDPV�Y��1�&��'HS·W�RI�1DW��	�(FRQ��5HV�������1�&����������������6�(��G����������

��������

%HFDXVH�WKH�3HRSOH�RI�1RUWK�&DUROLQD�KDYH�QRW�JUDQWHG�OHJLVODWLYH�SRZHU�WR�WKH�

1&%6(� RU� WKH� 6XSHULRU� &RXUW�� WKLV� FDVH� LV� IDU� DILHOG� IURP� $UL]RQD� ,QGHSHQGHQW�

5HGLVWULFWLQJ�&RPPLVVLRQ��,Q�WKDW�FDVH��WKH�6XSUHPH�&RXUW�GHDOW�ZLWK�D�SURYLVLRQ�RI�

WKH� $UL]RQD� &RQVWLWXWLRQ³DGRSWHG� WKURXJK� SRSXODU� LQLWLDWLYH³WKDW� YHVWHG� DQ�

LQGHSHQGHQW� VWDWH� FRPPLVVLRQ� ZLWK� DXWKRULW\� RYHU� GUDZLQJ� IHGHUDO� FRQJUHVVLRQDO�

GLVWULFWV��7KH� VWDWH� OHJLVODWXUH� FODLPHG� WKDW� WKH� IHGHUDO�(OHFWLRQV�&ODXVH� UHQGHUHG�

WKDW�DOORFDWLRQ�RI�DXWKRULW\�LQYDOLG��EXW�WKH�6XSUHPH�&RXUW�GLVDJUHHG��FRQFOXGLQJ�WKDW�
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WKH�LQGHSHQGHQW�VWDWH�FRPPLVVLRQ�VLPSO\�DFWHG�DV�´D�FRRUGLQDWH�VRXUFH�RI�OHJLVODWLRQ�

RQ�HTXDO�IRRWLQJ�ZLWK�WKH�UHSUHVHQWDWLYH�OHJLVODWLYH�ERG\�µ�$UL]��,QGHS��5HGLVWULFWLQJ�

&RPP·Q������8�6��DW������%XW�KHUH�QHLWKHU�WKH�1&6%(�QRU�WKLV�&RXUW�KDYH�OHJLVODWLYH�

SRZHU�DQG�DUH�QRW�RQ�HTXDO�IRRWLQJ�ZLWK�WKH�*HQHUDO�$VVHPEO\��,QGHHG��WKH�1RUWK�

&DUROLQD�6XSUHPH�&RXUW�H[SUHVVO\�KHOG�WKDW�D�SULRU�YHUVLRQ�RI�WKH�1&6%(�´FOHDUO\�

SHUIRUPV�SULPDULO\�H[HFXWLYH��UDWKHU�WKDQ�OHJLVODWLYH�RU�MXGLFLDO��IXQFWLRQV�µ�&RRSHU�Y��

%HUJHU������1�&����������������6�(��G�����������������$QG�LW�PDGH�FOHDU�WKDW�ZKDWHYHU�

´LQWHUVWLWLDOµ� SROLF\� GHFLVLRQV� WKH� 1&6%(� FDQ� PDNH�� LW� FDQQRW� ´PDNH� DQ\� SROLF\�

GHFLVLRQ�WKDW�FRQIOLFWV�ZLWK�RU�LV�QRW�DXWKRUL]HG�E\�WKH�*HQHUDO�$VVHPEO\��VXEMHFW�WR�

DSSOLFDEOH� FRQVWLWXWLRQDO� OLPLWDWLRQV�µ� ,G�� DW� ���� Q���� ,W� WKHUHIRUH� VWUXFN� GRZQ�

SURYLVLRQV�OLPLWLQJ�WKH�*RYHUQRU·V�FRQWURO�RYHU�WKH�1&6%(��7KH�FXUUHQW�YHUVLRQ�RI�

WKH�VWDWXWH�GRHV�QRW�FKDQJH�WKH�QDWXUH�RI�WKH�1&6%(·V�DFWLYLWLHV�EXW�UDWKHU�DGGUHVVHV�

WKH�FRQVWLWXWLRQDO�LQILUPLWLHV�UHFRJQL]HG�E\�&RRSHU��&RPSDUH LG��DW����²����ZLWK�1�&�

*(1� 67$7������������

(YHQ�LI�LW�ZHUH�SRVVLEOH�LQ�VRPH�FLUFXPVWDQFHV�IRU�DQ�H[HFXWLYH�DJHQF\�OLNH�WKH�

1&6%(�WR�H[HUFLVH�WKH�DXWKRULW\�WR�SUHVFULEH�UHJXODWLRQV�JRYHUQLQJ�WKH�WLPHV��SODFHV��

DQG�PDQQHU�RI�IHGHUDO�HOHFWLRQV�WKDW�WKH�(OHFWLRQV�&ODXVH�DVVLJQV�H[FOXVLYHO\�WR�WKH�

OHJLVODWXUH��DQG�LW�LV�QRW���WKH�1&6%(�ZRXOG�ODFN�DXWKRULW\�WR�GR�VR�KHUH��7KH�1&6%(�

LV�D�FUHDWXUH�RI�VWDWXWH��6HH�1�&� *(1� 67$7�����������D�� �´7KHUH� LV�HVWDEOLVKHG�WKH�

6WDWH�%RDUG�RI�(OHFWLRQV��������µ���$QG�FRQVLVWHQW�ZLWK�EHLQJ�D�FUHDWXUH�RI�VWDWXWH��WKH�

1&6%(�LV�OLPLWHG�E\�WKH�VWDWXWH�WKDW�FUHDWHG�LW��´7KH�6WDWH�%RDUG�RI�(OHFWLRQV�VKDOO�

KDYH�JHQHUDO�VXSHUYLVLRQ�RYHU�WKH�SULPDULHV�DQG�HOHFWLRQV�LQ�WKH�6WDWH��DQG�LW�VKDOO�
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KDYH�DXWKRULW\� WR�PDNH� VXFK� UHDVRQDEOH� UXOHV�DQG� UHJXODWLRQV�������DV� LW�PD\�GHHP�

DGYLVDEOH�VR�ORQJ�DV�WKH\�GR�QRW�FRQIOLFW�ZLWK�DQ\�SURYLVLRQV�RI�WKLV�&KDSWHU�µ�6HH LG�

���������D�� �HPSKDVLV� DGGHG��� 7KXV�� WKH� *HQHUDO� $VVHPEO\� KDV� QRW� JUDQWHG� WKH�

1&6%(�DQ\�SRZHU�WR�RYHUUXOH�WKH�GXO\�HQDFWHG�VWDWXWHV�JRYHUQLQJ�HOHFWLRQV�RU�JLYHQ�

LW�DQ\�IRUP�RI�OHJLVODWLYH�SRZHU��4XLWH�WKH�FRQWUDU\��WKH�1&6%(�LV�QRW�DOORZHG�WR�LVVXH�

DQ\� UXOHV� RU� UHJXODWLRQV� WKDW� ´FRQIOLFWµ� ZLWK� SURYLVLRQV� HQDFWHG� E\� WKH� *HQHUDO�

$VVHPEO\��

7R�EH�VXUH��([HFXWLYH�'LUHFWRU�%HOO�KDV� OLPLWHG�VWDWXWRU\�DXWKRULW\�WR�PDNH�

QHFHVVDU\�FKDQJHV�WR�HOHFWLRQ�SURFHGXUHV�´ZKHUH�WKH�QRUPDO�VFKHGXOH�IRU�WKH�HOHFWLRQ�

LV�GLVUXSWHG�E\�������D�QDWXUDO�GLVDVWHU�µ�1�&� *(1� 67$7��������������+HUH��WKH�QRUPDO�

VFKHGXOH�IRU�WKH�HOHFWLRQ�KDV�QRW�EHHQ�GLVUXSWHG��$QG�WKH�FXUUHQW�SDQGHPLF�LV�QRW�D�

´QDWXUDO�GLVDVWHUµ�XQGHU�WKH�VWDWXWH�DQG�LWV�LPSOHPHQWLQJ�UHJXODWLRQV�́ GHVFULELQJ�WKH�

HPHUJHQF\� SRZHUV� DQG� WKH� VLWXDWLRQV� LQ� ZKLFK� WKH� HPHUJHQF\� SRZHUV� ZLOO� EH�

H[HUFLVHG�µ�LG���VHH���1�&� $'0,1� &2'(���������DQG�WKH�1RUWK�&DUROLQD�5XOHV�5HYLHZ�

&RPPLVVLRQ�XQDQLPRXVO\�UHMHFWHG�DQ�HDUOLHU�DWWHPSW�E\�([HFXWLYH�'LUHFWRU�%HOO�WR�

H[WHQG� KHU� HPHUJHQF\� SRZHUV� WR� WKH� SDQGHPLF�� VHH� 5XOHV� 5HYLHZ� &RPPLVVLRQ�

0HHWLQJ�0LQXWHV�DW����0D\������������KWWSV���ELW�O\��N/$<�\��DWWDFKHG�DV�'RF��([��

�����,Q�GHFOLQLQJ�WR�DSSURYH�WKH�FKDQJHV�WR�WKH�5XOH��WKH�5XOHV�5HYLHZ�&RPPLVVLRQ�

H[SODLQHG�WKDW�WKH�1&6%(�´GRHV�QRW�KDYH�WKH�DXWKRULW\�WR�H[SDQG�WKH�GHILQLWLRQ�RI�

¶QDWXUDO� GLVDVWHU·� DV� SURSRVHGµ� LQ� WKH� DPHQGPHQWV�� ,G��:KDW� LV�PRUH�� LQ� HQDFWLQJ�

+%������ WKH�*HQHUDO�$VVHPEO\� DOUHDG\� GHFLGHG�ZKDW� DGMXVWPHQWV� WR� WKH� HOHFWLRQ�

ODZV�DUH�QHFHVVDU\�WR�DFFRXQW�IRU�WKH�SDQGHPLF��
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7KH�FRQVHQW� MXGJPHQW� UHSODFHV� WKH� MXGJPHQW�RI� WKH�*HQHUDO�$VVHPEO\�ZLWK�

WKDW� RI� WKH� 1&6%(�� %XW� ´FRQVHQW� LV� QRW� HQRXJK� ZKHQ� OLWLJDQWV� VHHN� WR� JUDQW�

WKHPVHOYHV� SRZHU� WKH\� GR� QRW� KROG� RXWVLGH� RI� FRXUW�µ�/HDJXH� RI�8QLWHG�/DWLQ�$P��

&LWL]HQV�� &RXQFLO� 1R�� ����� Y�� &OHPHQWV�� ���� )��G� ����� ���� ��WK� &LU�� ������� 7KH�

&RQVWLWXWLRQ�GHOHJDWHG�WR�D�VLQJOH�1RUWK�&DUROLQD�HQWLW\�WKH�SRZHU�WR�UHJXODWH�IHGHUDO�

HOHFWLRQV�� WKH�*HQHUDO�$VVHPEO\��7KXV�� EHFDXVH� WKH� FRQVHQW� MXGJPHQW� SXUSRUWV� WR�

DOWHU� WKH� WLPH�� SODFH�� DQG�PDQQHU� IRU� KROGLQJ� WKH� XSFRPLQJ� IHGHUDO� HOHFWLRQ� LQ� D�

PDQQHU� WKDW� FRQWUDYHQHV� WKH�*HQHUDO�$VVHPEO\·V� GXO\� HQDFWHG� VWDWXWHV�� LWV� HQWU\�

ZRXOG�YLRODWH�WKH�(OHFWLRQV�&ODXVH��

�� 7KH�&RQVHQW�-XGJPHQW�9LRODWHV�7KH�(TXDO�3URWHFWLRQ�&ODXVH��

6WDWH�HOHFWLRQ�ODZV�PD\�QRW�́ GHQ\�WR�DQ\�SHUVRQ�ZLWKLQµ�WKH�VWDWH·V�́ MXULVGLFWLRQ�

WKH�HTXDO�SURWHFWLRQ�RI�WKH�ODZV�µ�8�6� &2167��DPHQG��;,9�������7KH�&RQVWLWXWLRQ�WKXV�

HQVXUHV� ´WKH� ULJKW� RI� DOO� TXDOLILHG� FLWL]HQV� WR� YRWH�� LQ� VWDWH� DV� ZHOO� DV� LQ� IHGHUDO�

HOHFWLRQV�µ�5H\QROGV�Y��6LPV������8�6�������������������́ 2EYLRXVO\�LQFOXGHG�ZLWKLQ�WKH�

ULJKW�WR�>YRWH@��VHFXUHG�E\�WKH�&RQVWLWXWLRQ��LV�WKH�ULJKW�RI�TXDOLILHG�YRWHUV�ZLWKLQ�D�

VWDWH�WR�FDVW�WKHLU�EDOORWV�DQG�KDYH�WKHP�FRXQWHG��������µ�8QLWHG�6WDWHV�Y��&ODVVLF������

8�6������� ���� ��������%XW� WKH� ULJKW� WR� YRWH� LQFOXGHV� WKH� ULJKW� WR�KDYH� RQH·V� EDOORW�

FRXQWHG�´DW�IXOO�YDOXH�ZLWKRXW�GLOXWLRQ�RU�GLVFRXQW�µ�5H\QROGV������8�6��DW�����Q����

�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���

7R�HQVXUH�HTXDO�ZHLJKW�LV�DIIRUGHG�WR�DOO�YRWHV��WKH�(TXDO�3URWHFWLRQ�&ODXVH�

IXUWKHU�UHTXLUHV�VWDWHV�WR�´DYRLG�DUELWUDU\�DQG�GLVSDUDWH�WUHDWPHQW�RI�WKH�PHPEHUV�

RI�LWV�HOHFWRUDWH�µ�%XVK�Y��*RUH������8�6������������������VHH�DOVR 'XQQ�Y��%OXPVWHLQ��

���� 8�6�� ����� ���� ������� �´>$@� FLWL]HQ� KDV� D� FRQVWLWXWLRQDOO\� SURWHFWHG� ULJKW� WR�
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SDUWLFLSDWH� LQ�HOHFWLRQV�RQ�DQ�HTXDO�EDVLV�ZLWK�RWKHU�FLWL]HQV� LQ� WKH� MXULVGLFWLRQ�µ���

*UD\�Y��6DQGHUV������8�6�������������������´7KH�LGHD�WKDW�HYHU\�YRWHU�LV�HTXDO�WR�HYHU\�

RWKHU�YRWHU�LQ�KLV�6WDWH��ZKHQ�KH�FDVWV�KLV�EDOORW�LQ�IDYRU�RI�RQH�RI�VHYHUDO�FRPSHWLQJ�

FDQGLGDWHV��XQGHUOLHV�PDQ\�RI�>WKH�6XSUHPH�&RXUW·V@�GHFLVLRQV�µ���´>7@UHDWLQJ�YRWHUV�

GLIIHUHQWµ�WKXV�́ YLRODWH>V@�WKH�(TXDO�3URWHFWLRQ�&ODXVHµ�ZKHQ�WKH�GLVSDUDWH�WUHDWPHQW�

LV�WKH�UHVXOW�RI�DUELWUDU\��DG�KRF�SURFHVVHV��6HH &KDUIDXURV�Y��%G��RI�(OHFWLRQV������

)��G������������WK�&LU���������

$W�D�PLQLPXP�WKHQ��WKH�(TXDO�3URWHFWLRQ�&ODXVH�UHTXLUHV�WKH�´QRQDUELWUDU\�

WUHDWPHQW� RI� YRWHUVµ� DQG� IRUELGV� YRWLQJ� SUDFWLFHV� WKDW� DUH� ´VWDQGDUGOHVV�µ� ZLWKRXW�

´VSHFLILF�UXOHV�GHVLJQHG�WR�HQVXUH�XQLIRUP�WUHDWPHQW�µ�%XVK������8�6��DW���������²����

/HDJXH�RI�:RPHQ�9RWHUV�RI�2KLR�Y��%UXQQHU������)��G���������²�����WK�&LU���������

&RQVHTXHQWO\��WKH�´IRUPXODWLRQ�RI�XQLIRUP�UXOHVµ�LV�´QHFHVVDU\µ�EHFDXVH�WKH�´ZDQW�RIµ�

VXFK�UXOHV�PD\�OHDG�WR�´XQHTXDO�HYDOXDWLRQ�RI�EDOORWV�µ�%XVK������8�6��DW������

$V�WKH�IHGHUDO�FRXUW�LQ�0RRUH�KHOG�ZDV�OLNHO\�WKH�FDVH��2UGHU�DW���²����0RRUH��

WKH�FRQVHQW�MXGJPHQW�YLRODWHV�WKHVH�FRQVWLWXWLRQDO�UHTXLUHPHQWV��WKHUHE\�LQIULQJLQJ�

RQ� WKH� (TXDO� 3URWHFWLRQ� ULJKWV� RI� WKRVH� �������� 1RUWK� &DUROLQD� YRWHUV� ZKR� KDG�

DOUHDG\�FDVW�WKHLU�DEVHQWHH�EDOORWV�EHIRUH�WKH�FRQVHQW�MXGJPHQW�ZDV�DQQRXQFHG��WR�

´SDUWLFLSDWH�LQµ�WKH�XSFRPLQJ�HOHFWLRQ�́ RQ�DQ�HTXDO�EDVLV�ZLWK�RWKHU�FLWL]HQV�LQµ�1RUWK�

&DUROLQD��'XQQ������8�6��DW������DQG�WKH�(TXDO�3URWHFWLRQ�ULJKW�RI�DOO�1RUWK�&DUROLQD�

YRWHUV� WR� KDYH� WKHLU� EDOORWV� FRXQWHG� ´DW� IXOO� YDOXH� ZLWKRXW� GLOXWLRQ� RU� GLVFRXQW�µ�

5H\QROGV������8�6��DW�����Q�����

� $EVHQWHH� 'DWD�� 1�&� 67$7(� %'�� 2)� (/(&7,216� �2FW�� ��� ������� DYDLODEOH� DW
KWWSV���ELW�O\���6.]$Z��
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L� 7KH�&RQVHQW�-XGJPHQW�6XEMHFWV�9RWHUV�,Q�7KH�6DPH�
(OHFWLRQ�7R�'LIIHUHQW�5HJXODWLRQV��

)LUVW�� WKH� FRQVHQW� MXGJPHQW� KDV� FDXVHG� 1RUWK� &DUROLQD� WR� DGPLQLVWHU� LWV�

HOHFWLRQ�LQ�DQ�DUELWUDU\�IDVKLRQ�SXUVXDQW�WR�QRQXQLIRUP�UXOHV�WKDW�KDYH�UHVXOWHG�LQ�

WKH�XQHTXDO�HYDOXDWLRQ�RI�EDOORWV��$V�GLVFXVVHG�DERYH��1RUWK�&DUROLQD�ODZ�UHTXLUHV�

DOO�DEVHQWHH�EDOORWV�WR�EH�ZLWQHVVHG�E\�RQH�TXDOLI\LQJ�DGXOW��6HH�+%����������D���1RUWK�

&DUROLQD�SURKLELWV�DQ\�SHUVRQ�RWKHU�WKDQ�D�YRWHU·V�´QHDU�UHODWLYHµ�RU�´YHULILDEOH�OHJDO�

JXDUGLDQµ�IURP�GHOLYHULQJ�D�FRPSOHWHG�DEVHQWHH�EDOORW�WR�D�FRXQW\�ERDUG�RI�HOHFWLRQV��

1�&� *(1� 67$7��������������D������$QG�1RUWK�&DUROLQD�DOVR�UHTXLUHV�DEVHQWHH�EDOORWV�

WR� EH� UHFHLYHG�� DW� WKH� ODWHVW�� E\� ����� S�P�� WKUHH� GD\V� DIWHU� HOHFWLRQ� GD\�� 7KHVH�

SURYLVLRQV�JRYHUQHG� WKH�DEVHQWHH�EDOORW� VXEPLVVLRQ�SURFHVV� IRU� WKH���������YRWHUV�

ZKR� KDG� DOUHDG\� FDVW� WKHLU� DEVHQWHH� EDOORWV� EHIRUH� WKH� FRQVHQW� MXGJPHQW� ZDV�

DQQRXQFHG��6LPLODUO\��WKHVH�SURYLVLRQV�KDG�JRYHUQHG�WKH�QHDUO\���������YRWHUV�ZKR�

KDG�UHTXHVWHG�DEVHQWHH�EDOORWV�SULRU�WR�WKH�FRQVHQW�MXGJPHQW���7KH�FRQVHQW�MXGJPHQW�

LV�WKXV�D�VXGGHQ�DERXW�IDFH�RQ�WKH�UXOHV�JRYHUQLQJ�WKH�RQJRLQJ�HOHFWLRQ�WKDW�XSHQGV�

WKH�FDUHIXO�ELSDUWLVDQ�IUDPHZRUN�WKDW�KDV�VWUXFWXUHG�YRWLQJ�VR�IDU��

:KLOH�WKH�FRQVHQW�MXGJPHQW�HIIHFWLYHO\�QXOOLILHV�WKH�ZLWQHVV�UHTXLUHPHQW�DQG�

XQGHUPLQHV�WKH�EDOORW�KDUYHVWLQJ�EDQ��WKH�1&6%(�KDV�DOVR�EHHQ�SODLQO\�LQFRQVLVWHQW�

LQ� ZKDW� HDFK� SURYLVLRQ� UHTXLUHV�� 2Q� $XJXVW� ���� ������ WKH� 1&6%(� H[SODLQHG� LQ�

1XPEHUHG�0HPR���������WKDW�D�IDLOXUH�WR�FRPSO\�ZLWK�WKH�ZLWQHVV�UHTXLUHPHQW�ZDV�

D�GHILFLHQF\�WKDW�FRXOG�QRW�EH�FXUHG�E\�D�SRVW�VXEPLVVLRQ�DIILGDYLW��6HH�1�&��6WDWH�%G��

� $EVHQWHH� 'DWD�� 1�&� 67$7(� %'�� 2)� (/(&7,216� �2FW�� ��� ������� DYDLODEOH� DW
KWWSV���ELW�O\���6.]$Z��
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RI�(OHFWLRQV��2ULJLQDO�1XPEHUHG�0HPR���������DW����$XJ�������������DWWDFKHG�DV�'RF��

([�������,QVWHDG��WKH�UHOHYDQW�FRXQW\�ERDUG�RI�HOHFWLRQV�ZDV�UHTXLUHG�WR�VSRLO�WKH�EDOORW�

DQG�UHLVVXH�D�QHZ�EDOORW�DORQJ�ZLWK�DQ�H[SODQDWRU\�QRWLFH�WR�WKH�YRWHU��,G��7KH�ODFN�

RI� D� ZLWQHVV� ZDV� D� SUREOHP� WKDW� QR� DIILGDYLW� FRXOG� FXUH�� ,G�� 1RWDEO\�� LQ� IHGHUDO�

OLWLJDWLRQ� FKDOOHQJLQJ� WKH� ZLWQHVV� UHTXLUHPHQW�� ([HFXWLYH� 'LUHFWRU� %HOO� WHVWLILHG�

XQGHU�RDWK�WKDW�DQ�DEVHQWHH�EDOORW�ZLWK�´QR�ZLWQHVV�VLJQDWXUHµ�FRXOG�QRW�EH�FXUHG�

DQG� WKHUHIRUH� HOHFWLRQV� RIILFLDOV� ZRXOG� KDYH� WR� ´VSRLO� WKDW� SDUWLFXODU� EDOORWµ� DQG�

UHTXLUH�WKH�YRWHU�WR�YRWH�D�QHZ�RQH��(YLGHQWLDU\�+HDULQJ�7U��DW������'HPRFUDF\�1�&��

Y��1�&��6WDWH�%G��RI�(OHFWLRQV��1R�����FY������´'HPRFUDF\�1�&��7U�µ���0�'�1�&��-XO\�

�����������DWWDFKHG�DV�'RF��([��������

7KH�1&6%(�WKHQ�DUELWUDULO\�FKDQJHG�FRXUVH�DQG�LVVXHG�DQ�XSGDWHG�1XPEHUHG�

0HPR� �������� RQ�6HSWHPEHU� ���� ����� DV� SDUW� RI� WKH� FRQVHQW� MXGJPHQW�� 7KH� QHZ�

PHPR�H[SODLQV�WKDW�DQ�DEVHQWHH�EDOORW�HQWLUHO\�GHYRLG�RI�ZLWQHVV�LQIRUPDWLRQ�PD\�EH�

FXUHG�ZLWK�D� FHUWLILFDWLRQ� IURP� WKH�YRWHU��6HH�1�&��6WDWH�%G�� RI�(OHFWLRQV��5HYLVHG�

1XPEHUHG�0HPR���������DW��²���6HSW�������������H[SODLQLQJ�WKDW�GHILFLHQFLHV�FXUDEOH�

E\�D�FHUWLILFDWLRQ�IURP�WKH�YRWHU�LQFOXGH�D�ZLWQHVV�RU�DVVLVWDQW�IDLOLQJ�WR�ZULWH�WKHLU�

QDPH��DGGUHVV��RU�VLJQDWXUH���DWWDFKHG�DV�'RF��([��������7KLV�DEVHQWHH�´FHUWLILFDWLRQµ�

ZLOO� WUDQVIRUP� DQ� HQWLUHO\� XQZLWQHVVHG� �DQG� KHQFH� LQYDOLG�� EDOORW� LQWR� D� ODZIXO��

FRPSOLDQW�EDOORW��$OO�WKH�1&6%(·V�FRQVHQW�MXGJPHQW�UHTXLUHV�LV�WKDW�WKH�YRWHU�PHUHO\�

��,QGHHG��WKDW�LV�SUHFLVHO\�ZKDW�ZDV�KDSSHQLQJ�DFURVV�WKH�6WDWH�DV�WKH�H[DPSOH�IURP�
&XPEHUODQG�&RXQW\�SURYLGHG�LQ�WKH�$IILGDYLW�RI�/LQGD�'HYRUH��´'HYRUH�$II�µ���DWWDFKHG�DV�
'RF��([�������PDNHV�FOHDU��0V��'HYRUH�H[SODLQV�KRZ�SULRU�WR�UHFHLYLQJ�WKH�UHYLVHG�1XPEHUHG�
0HPR����������KHU�FRXQW\�LVVXHG�KXQGUHGV�RI�QRWLILFDWLRQV�WR�YRWHUV�ZKRVH�DEVHQWHH�EDOORW�
UHWXUQ�HQYHORSH�ODFNHG�D�ZLWQHVV�VLJQDWXUH�WKDW�WKHLU�EDOORW�ZRXOG�EH�VSRLOHG�DQG�LVVXHG�WKHP�
QHZ�EDOORWV��6HH�LG��������



Ͳ����

3'������������

DIILUP�WKDW�WKH�YRWHU�´YRWHG�DQG�UHWXUQHG�>KHU@�DEVHQWHH�EDOORW�IRU�WKH�1RYHPEHU����

�����JHQHUDO�HOHFWLRQ�DQG�WKDW�>VKH@�KD>V@�QRW�YRWHG�DQG�ZLOO�QRW�YRWH�PRUH�WKDQ�RQH�

EDOORW�LQ�WKLV�HOHFWLRQ�µ�&RQVHQW�-XGJPHQW�DW�����,Q�DGGLWLRQ�WR�IDLOLQJ�WR�UHTXLUH�DQ�

DFWXDO�ZLWQHVV� VLJQDWXUH� RQ� WKH� DEVHQWHH� EDOORW�� WKH� FHUWLILFDWLRQ�GRHV�QRW� UHTXLUH�

YRWHUV� WR� DIILUP� WKDW� WKH\� KDG� WKHLU� EDOORWV� ZLWQHVVHG� LQ� WKH� ILUVW� SODFH� RU� HYHQ�

DWWHPSWHG�WR�IROORZ�WKLV�LPSRUWDQW�DVSHFW�RI�WKH�ODZ��

7KH� 1&6%(� UHSUHVHQWHG� WR� WKH� (DVWHUQ� 'LVWULFW� RI� 1RUWK� &DUROLQD� WKDW�

1XPEHUHG� 0HPR� �������� ZDV� XSGDWHG� ´LQ� RUGHU� WR� FRPSO\� ZLWK� -XGJH� 2VWHHQ·V�

SUHOLPLQDU\�LQMXQFWLRQ�LQ�WKH�'HPRFUDF\�1�&��DFWLRQ�LQ�WKH�0LGGOH�'LVWULFW�µ�VHH�2UGHU�

DW� ���0RRUH�� ZKLFK� HQMRLQHG� WKH� 1&6%(� ´IURP� WKH� GLVDOORZDQFH� RU� UHMHFWLRQ�� RU�

SHUPLWWLQJ�WKH�GLVDOORZDQFH�RU�UHMHFWLRQ��RI�DEVHQWHH�EDOORWV�ZLWKRXW�GXH�SURFHVV�DV�

WR�WKRVH�EDOORWV�ZLWK�D�PDWHULDO�HUURU�WKDW�LV�VXEMHFW�WR�UHPHGLDWLRQ�µ�'HPRFUDF\�1�&��

Y��1�&��6WDWH�%G��RI�(OHFWLRQV��1R�����FY�����������8�6��'LVW��/(;,6���������DW�����

�0�'�1�&��$XJ������������7KH�VDPH�GD\��WKH�1&6%(�UHSUHVHQWHG�WR�WKH�'HPRFUDF\�

1RUWK� &DUROLQD� FRXUW� WKDW� WKH� XSGDWHG� PHPR� ZDV� PHUHO\� ´FRQVLVWHQW� ZLWKµ³QRW�

UHTXLUHG� WR� FRPSO\� ZLWK³´WKH� 2UGHU� HQWHUHG� E\� >WKH@� &RXUW� RQ� $XJXVW� ��� �����µ�

1RWLFH�RI�)LOLQJ�DW����(&)�1R�������'HPRFUDF\�1�&���1R�����FY������0�'�1�&��6HSW��

�����������%XW�WKH�'HPRFUDF\�1RUWK�&DUROLQD�FRXUW��ZKLFK�KDG�UHMHFWHG�DQ�DWWHPSW�

WR� HQMRLQ� WKH�ZLWQHVV� UHTXLUHPHQW�� HPSKDWLFDOO\� GLVDJUHHG�ZLWK� HYHQ� WKLV� UHOD[HG�

LQWHUSUHWDWLRQ�RI�LWV�RUGHU��´7KLV�FRXUW�GRHV�QRW�ILQG�0HPR���������¶FRQVLVWHQW�ZLWK�

WKH�2UGHU�HQWHUHG�E\�WKLV�&RXUW�RQ�$XJXVW���������·�DQG��WR�WKH�GHJUHH�WKLV�FRXUW·V�

RUGHU�ZDV�XVHG�DV�D�EDVLV�WR�HOLPLQDWH�WKH�RQH�ZLWQHVV�UHTXLUHPHQW��WKLV�FRXUW�ILQGV�
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VXFK�DQ�LQWHUSUHWDWLRQ�XQDFFHSWDEOH�µ�2UGHU�DW�����(&)�1R�������'HPRFUDF\�1�&���1R��

���FY�������0�'�1�&��6HSW�������������FLWDWLRQ�RPLWWHG����

7KH�FRQVHQW�MXGJPHQW�JRHV�IXUWKHU�E\�DOORZLQJ�DEVHQWHH�EDOORWV�WR�EH�UHFHLYHG�

XS� WR� QLQH� GD\V� DIWHU� HOHFWLRQ� GD\�� &RQVHQW� -XGJPHQW� DW� ���� ���� 7KLV� LV� ERWK� LQ�

YLRODWLRQ�RI�WKH�*HQHUDO�$VVHPEO\·V�GXO\�HQDFWHG�VWDWXWHV�EXW�DOVR�D�IXUWKHU�FKDQJH�

LQ� WKH� UXOHV� ZKLOH� YRWLQJ� LV� RQJRLQJ�� 7KH� FRQVHQW� MXGJPHQW� DOVR� SURYLGHV� D�

VWDQGDUGOHVV� DSSURDFK� E\� DOORZLQJ� HYHQ� WKH� DQRQ\PRXV� GHOLYHU\� RI� EDOORWV³

IDFLOLWDWLQJ�YLRODWLRQV�RI�1�&� *(1� 67$7�������������·V�SURKLELWLRQ�RQ�WKH�GHOLYHU\�RI�

EDOORWV�E\�DOO�EXW�D�VHOHFW�IHZ³WR�XQPDQQHG�ER[HV�DW�SROOLQJ�VLWHV��&RQVHQW�-XGJPHQW�

DW���²����

$FFRUGLQJO\��XQGHU�WKH�FRQVHQW�MXGJPHQW��1RUWK�&DUROLQD�ZLOO�QHFHVVDULO\�EH�

DGPLQLVWHULQJ�LWV�HOHFWLRQ�LQ�DQ�DUELWUDU\�IDVKLRQ�SXUVXDQW�WR�QRQXQLIRUP�UXOHV�WKDW�

ZLOO� UHVXOW� LQ� WKH� XQHTXDO� HYDOXDWLRQ� RI� EDOORWV��6HH %XVK�� ����8�6�� DW� ����� 2YHU�

�������� YRWHUV� FDVW� WKHLU� EDOORWV� EHIRUH� WKH� FRQVHQW� MXGJPHQW� ZDV� XQYHLOHG�� DQG�

WKHUHIRUH� ZRUNHG� WR� FRPSO\� ZLWK� WKH� ZLWQHVV� UHTXLUHPHQWV� DQG� ODZIXO� GHOLYHU\�

UHTXLUHPHQWV��7KHUH�LV�QR�MXVWLILFDWLRQ�IRU�VXEMHFWLQJ�1RUWK�&DUROLQD·V�HOHFWRUDWH�WR�

WKLV�DUELWUDU\�DQG�GLVSDUDWH�WUHDWPHQW��HVSHFLDOO\�JLYHQ�WKDW�ERWK�D�1RUWK�&DUROLQD�

VWDWH�FRXUW�DQG�D�1RUWK�&DUROLQD�IHGHUDO�FRXUW�KDYH�UHMHFWHG�PRWLRQV�WR�SUHOLPLQDULO\�

HQMRLQ�WKH�ZLWQHVV�UHTXLUHPHQW��ILQGLQJ�WKDW�SODLQWLIIV�LQ�WKRVH�FDVHV�KDG�QRW�VKRZQ�

D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��6HH�2UGHU�RQ�,QM��5HOLHI�DW��²���&KDPEHUV�Y��

6WDWH��1R�����&96���������1�&��6XSHU��&W��6HSW������������DWWDFKHG�DV�'RF��([��������

'HPRFUDF\�1�&��������8�6��'LVW��/(;,6���������DW������)RU�WKH�1&6%(�WR�VXGGHQO\�
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UHYHUVH� FRXUVH� DQG� FDSLWXODWH� WR� 3ODLQWLIIV·� GHPDQGV� GHVSLWH� WKLV� GHPRQVWUDWHG�

VXFFHVV�LQ�FRXUW�UDLVHV�TXHVWLRQV�DV�WR�WKH�UDWLRQDOH�XQGHUO\LQJ�D�VXGGHQ�FKDQJH�LQ�

SROLF\�LQ�WKH�PLGVW�RI�DQ�RQJRLQJ�HOHFWLRQ��

LL� 7KH�&RQVHQW�-XGJPHQW�:LOO�'LOXWH�/DZIXOO\�&DVW�9RWHV��

6HFRQG�� XQGHU� WKH� FRQVHQW� MXGJPHQW� WKH� 1&6%(� ZLOO� EH� YLRODWLQJ� 1RUWK�

&DUROLQD�YRWHUV·�ULJKWV�WR�KDYH�WKHLU�YRWHV�FRXQWHG�ZLWKRXW�GLOXWLRQ��5H\QROGV������

8�6��DW�����Q�����7KH�FRQVHQW�MXGJPHQW�HQVXUHV�WKDW�YRWHV�WKDW�DUH�LQYDOLG�XQGHU�WKH�

GXO\� HQDFWHG� ODZV� RI� WKH� *HQHUDO� $VVHPEO\�ZLOO� EH� FRXQWHG� LQ� IRXU� ZD\V�� ����E\�

DOORZLQJ� XQZLWQHVVHG�� LQYDOLG� EDOORWV� WR� EH� UHWURDFWLYHO\� YDOLGDWHG� LQWR� ODZIXO��

FRPSOLDQW�EDOORWV��VHH�&RQVHQW�-XGJPHQW�DW���²��������E\�DOORZLQJ�DEVHQWHH�EDOORWV�WR�

EH� FRXQWHG� LI� UHFHLYHG� XS� WR� QLQH� GD\V� DIWHU� HOHFWLRQ� GD\�� VHH LG�� DW� ��²���� ����E\�

DOORZLQJ�DEVHQWHH�EDOORWV�ZLWKRXW�D�SRVWPDUN�WR�EH�FRXQWHG�LQ�FHUWDLQ�FLUFXPVWDQFHV�

LI�UHFHLYHG�DIWHU�HOHFWLRQ�GD\��LG���DQG�����E\�DOORZLQJ�IRU�WKH�DQRQ\PRXV�GHOLYHU\�RI�

EDOORWV�WR�XQPDQQHG�ER[HV�DW�SROOLQJ�VLWHV��VHH LG��DW���²����7KHVH�FKDQJHV�DUH�RSHQ�

LQYLWDWLRQV�WR�IUDXG�DQG�EDOORW�KDUYHVWLQJ��ZKLFK�ZLOO�KDYH�WKH�GLUHFW�DQG�LPPHGLDWH�

HIIHFW�RI�GLOXWLQJ�WKH�YRWHV�RI�1RUWK�&DUROLQD�YRWHUV���

7KH�FRQVHQW�MXGJPHQW�LV�D�GHQLDO�RI�WKH�RQH�SHUVRQ��RQH�YRWH�SULQFLSOH�DIIL[HG�

LQ�WKH�6XSUHPH�&RXUW·V�MXULVSUXGHQFH��'LOXWLRQ�RI�ODZIXO�YRWHV��WR�DQ\�GHJUHH��E\�WKH�

FDVWLQJ�RI�XQODZIXO�YRWHV�YLRODWHV�WKH�ULJKW�WR�YRWH�DQG�WKH�)RXUWHHQWK�$PHQGPHQW��

5H\QROGV������8�6��DW������$QGHUVRQ�Y��8QLWHG�6WDWHV������8�6����������²�����������

%DNHU�Y��&DUU������8�6�������������������7KXV��ZKHQ�WKH�1&6%(�SXUSRVHO\�DFFHSWV�

HYHQ� D� VLQJOH� EDOORW� ZLWKRXW� WKH� UHTXLUHG� ZLWQHVV�� DFFHSWV� RWKHUZLVH� ODWH� EDOORWV�
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EH\RQG�WKH�GHDGOLQH�VHW�E\�WKH�*HQHUDO�$VVHPEO\��RU�IDFLOLWDWHV�WKH�GHOLYHU\�RI�EDOORWV�

E\�XQODZIXO�SDUWLHV��WKH�1&6%(�KDV�DFFHSWHG�YRWHV�WKDW�GLOXWH�WKH�ZHLJKW�RI�ODZIXO�

1RUWK�&DUROLQD�YRWHV��

� � �

$FFRUGLQJO\�� XQGHU� WKH� FRQVHQW� MXGJPHQW�� WKH�1&6%(�ZLOO� EH� YLRODWLQJ� WKH�

(TXDO�3URWHFWLRQ�&ODXVH�LQ�WZR�VHSDUDWH�ZD\V��LW�ZLOO�EH�DGPLQLVWHULQJ�WKH�HOHFWLRQ�

LQ�DQ�DUELWUDU\�DQG�QRQXQLIRUP�PDQQHU�WKDW�ZLOO�LQKLELW�WKH�ULJKW�RI�YRWHUV�ZKR�FDVW�

WKHLU�DEVHQWHH�EDOORWV�EHIRUH�WKH�FRQVHQW�MXGJPHQW�ZDV�DQQRXQFHG�´WR�SDUWLFLSDWH�LQµ�

WKH�HOHFWLRQ�´RQ�DQ�HTXDO�EDVLV�ZLWK�RWKHU�FLWL]HQV�LQµ�1RUWK�&DUROLQD��'XQQ������8�6��

DW� ����� DQG� LW� ZLOO� DOVR� EH� SXUSRVHIXOO\� DOORZLQJ� RWKHUZLVH� XQODZIXO� YRWHV� WR� EH�

FRXQWHG�� WKHUHE\� GHOLEHUDWHO\� GLOXWLQJ� DQG� GHEDVLQJ�1RUWK� &DUROLQD� YRWHUV·� YRWHV��

7KHVH�DUH�FOHDU�YLRODWLRQV�RI�WKH�(TXDO�3URWHFWLRQ�&ODXVH��

'� 7KH�&RQVHQW�-XGJPHQW�0XVW�%H�9DFDWHG�%HFDXVH�,W�,V�1RW�)DLU��
$GHTXDWH��$QG�5HDVRQDEOH��

7KH�FRQVHQW� MXGJPHQW�PXVW�EH�YDFDWHG�EHFDXVH�LW� LV�QRW�IDLU��DGHTXDWH��DQG�

UHDVRQDEOH��+HUH��EHFDXVH�3ODLQWLIIV�ZHUH�XQOLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�RI�WKHLU�

FODLPV�� DQG� EHFDXVH� WKH� UHOLHI� DIIRUGHG� E\� WKH� FRQVHQW� MXGJPHQW� LV� YDVWO\�

GLVSURSRUWLRQDWH�WR�WKH�SXUSRUWHG�KDUP��WKH�FRQVHQW�MXGJPHQW�LV�QRW�IDLU��DGHTXDWH��

DQG�UHDVRQDEOH��DQG�PXVW�EH�YDFDWHG��

�� 3ODLQWLIIV·�&ODLPV�:HUH�8QOLNHO\�7R�6XFFHHG�2Q�7KH�0HULWV��

3ODLQWLIIV·� OHJDO� WKHRULHV�� HYLGHQFH�� DQG� H[SHUW� UHSRUWV� KDYH� VLJQLILFDQW�

ZHDNQHVVHV�WKDW�UHQGHUHG�WKHLU�FODLPV�XQOLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV��(DFK�ZLOO�

EH�GLVFXVVHG�LQ�WXUQ�EHORZ��
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L� 3ODLQWLIIV�&DQQRW�3RVVLEO\�6XFFHHG�,Q�6KRZLQJ�7KDW�7KH�
&KDOOHQJHG�6WDWXWHV�$UH�8QFRQVWLWXWLRQDO�,Q�$OO�2I�7KHLU�
&KDOOHQJHG�$SSOLFDWLRQV��

$V� H[SODLQHG� DERYH�� 3ODLQWLIIV·� FODLPV³SDUWLFXODUO\� YLHZHG� LQ� OLJKW� RI� WKH�

FRQVHQW�MXGJPHQW³DUH�IDFLDO��%XW�UHJDUGOHVV�RI�ZKHWKHU�WKH�&RXUW�DJUHHV�ZLWK�WKDW�

FKDUDFWHUL]DWLRQ�� WR� VXFFHHG� 3ODLQWLIIV� PXVW� GHPRQVWUDWH� WKDW� WKH� FKDOOHQJHG�

SURYLVLRQV�DUH�XQFRQVWLWXWLRQDO�LQ�DOO�WKH�DSSOLFDWLRQV�IRU�ZKLFK�3ODLQWLIIV�VHHN�WR�KDYH�

WKHP�LQYDOLGDWHG��)RU�WKHVH�SXUSRVHV��́ WKH�ODEHO�LV�QRW�ZKDW�PDWWHUV�DQG�WR�WKH�H[WHQW�

WKDW� D� FODLP� DQG� WKH� UHOLHI� WKDW� ZRXOG� IROORZ� UHDFK� EH\RQG� WKH� SDUWLFXODU�

FLUFXPVWDQFHV�RI�WKH�SDUW\�EHIRUH�WKH�FRXUW��WKH�SDUW\�PXVW�VDWLVI\�>WKH@�VWDQGDUGV�IRU�

D�IDFLDO�FKDOOHQJH�WR�WKH�H[WHQW�RI�WKDW�UHDFK�µ�*UDG\������1�&��DW������FOHDQHG�XS��

�FLWLQJ�'RH������8�6��DW������ ,W�LV�ZHOO�HVWDEOLVKHG�WKDW�´>D@Q�LQGLYLGXDO�FKDOOHQJLQJ�

WKH� IDFLDO� FRQVWLWXWLRQDOLW\� RI� D� OHJLVODWLYH� DFW� PXVW� HVWDEOLVK� WKDW� QR� VHW� RI�

FLUFXPVWDQFHV�H[LVWV�XQGHU�ZKLFK�WKH�DFW�ZRXOG�EH�YDOLG�µ�.LPEHUOH\�5LFH�.DHVWQHU�

�����)DP��7U��Y��1�&��'HS·W�RI�5HYHQXH������1�&����������������6�(���G���������������

�LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�EUDFNHWV�RPLWWHG���DII·G������6��&W���������������8QGHU�

WKLV�́ H[DFWLQJ�VWDQGDUG�µ�LG���WKHUHIRUH��3ODLQWLIIV�́ PXVW�HVWDEOLVK�WKDW�>WKH�FKDOOHQJHG�

SURYLVLRQV�DUH@�XQFRQVWLWXWLRQDO�LQ�DOO�RI�>WKHLU�FKDOOHQJHG@�DSSOLFDWLRQVµ�GXULQJ�WKH�

&29,'���� SDQGHPLF��*UDG\�� ����1�&�� DW� ���� �LQWHUQDO� TXRWDWLRQ�PDUNV� RPLWWHG���

3ODLQWLIIV� GR�QRW� HYHQ� VHULRXVO\� DWWHPSW� WR� FDUU\� WKHLU� EXUGHQ� RI� VKRZLQJ� WKDW�DOO

FKDOOHQJHG�DSSOLFDWLRQV�RI�WKH�FKDOOHQJHG�SURYLVLRQV�DUH�XQFRQVWLWXWLRQDO�GXULQJ�WKH�

SDQGHPLF��
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$V�ZLOO�EH�H[SODLQHG�EHORZ��3ODLQWLIIV�FDQQRW�HYHQ�FUHGLEO\�GHPRQVWUDWH�WKDW�

WKH\�WKHPVHOYHV�DUH�PHDQLQJIXOO\�LQMXUHG�E\�1RUWK�&DUROLQD·V�JHQHURXV�HDUO\�YRWLQJ�

RSSRUWXQLWLHV�� E\� WKH� UHTXLUHPHQW� WR� ILQG� D� VLQJOH� ZLWQHVV�� E\� KDYLQJ� WR� SD\� WKH�

SRVWDJH�IRU�PDLOLQJ�D�FRPSOHWHG�EDOORW��E\�WKH�VSHFXODWLYH�SRVVLELOLW\�WKDW�WKH�GHOLYHU\�

RI�WKHLU�EDOORWV�PLJKW�VXIIHU�IURP�D�PDLO�GHOD\��DQG�E\�WKH�SURKLELWLRQ�RQ�WKLUG�SDUW\�

EDOORW�KDUYHVWLQJ��,QGHHG��DW� OHDVW� WKUHH�RI� WKH�3ODLQWLIIV³7RP�.RFLHPED��5RVDO\Q�

.RFLHPED�� DQG�5HEHFFD� -RKQVRQ³KDYH� DOUHDG\� YRWHG��� 7KH\� FHUWDLQO\� KDYH� QRW�

HVWDEOLVKHG� WKDW� WKHVH� PHDVXUHV� LPSRVH� DQ� XQFRQVWLWXWLRQDO� EXUGHQ� LQ� HYHU\�

FLUFXPVWDQFH�� 3ODLQWLIIV� KDYH� QRW� HVWDEOLVKHG� WKDW� WKH� ULVN� RI� SROOLQJ� SODFH�

FRQVROLGDWLRQ�RU�UHGXFHG�KRXUV�LV�VR�GLUH�WKDW�LW�KDV�LPSRVHG�XQFRQVWLWXWLRQDO�EXUGHQV�

RQ�DOO� LQ�SHUVRQ� YRWHUV�� DQG� HYHQ� LI� ´FURZGV� DQG� ORQJ� OLQHVµ� RFFXU� DW� VRPH� YRWLQJ�

ORFDWLRQV�� 0HPRUDQGXP� RI� /DZ� LQ� 6XSSRUW� RI� 3ODLQWLIIV·� 0RWLRQ� IRU� 3UHOLPLQDU\�

,QMXQFWLRQ��´3OV�·�0HP�µ��DW�����DWWDFKHG�DV�'RF��([��������6HSW������������WKDW�ZLOO�

REYLRXVO\�QRW�EH� WKH�FDVH�HYHU\ZKHUH�� VR�3ODLQWLIIV·� IDFLDO� FKDOOHQJH�PXVW� IDLO�DV�D�

PDWWHU�RI�ODZ��

1HLWKHU�FDQ�3ODLQWLIIV�FDUU\�WKHLU�EXUGHQ�RI�VKRZLQJ�WKDW�DOO�DSSOLFDWLRQV�RI�WKH�

ZLWQHVV�UHTXLUHPHQW�DUH�XQFRQVWLWXWLRQDO�GXULQJ�WKH�SDQGHPLF��HYHQ�LI�WKH�DQDO\VLV�

LV�OLPLWHG�WR�WKRVH�ZKR�GR�QRW�OLYH�ZLWK�DQRWKHU�DGXOW��D�OLPLWDWLRQ�RQ�WKH�UHDFK�RI�

3ODLQWLIIV·�FODLP�WKDW�KDV�GLVDSSHDUHG�LQ�WKH�FRQVHQW�MXGJPHQW���,QGHHG��DV�H[SODLQHG�

� 6HH� 7KRPDV� -RKQ� .RFLHPED� 9RWHU� 5HFRUG�� 9RWHU� 6HDUFK�� 1�&� 67$7(� %'�� 2)�
(/(&7,216��DYDLODEOH�DW�KWWSV���ELW�O\��+1M]//��DWWDFKHG�DV�'RF��([��������5RVDO\Q�&RWWHU�
.RFLHPED� 9RWHU� 5HFRUG�� 9RWHU� 6HDUFK�� 1�&� 67$7(� %'�� 2)� (/(&7,216�� DYDLODEOH� DW
KWWSV���ELW�O\��+1M]//��DWWDFKHG�DV�'RF��([��������5HEHFFD�.D\�-RKQVRQ��9RWHU�6HDUFK��1�&�
67$7(�%'��2)�(/(&7,216��DYDLODEOH�DW�KWWSV���ELW�O\��+1M]//��DWWDFKHG�DV�'RF��([��������
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EHORZ�� HDFK� RI� WKH� LQGLYLGXDO� YRWHUV� GHSRVHG� ZKR� DOOHJH� WKH\� OLYH� DORQH� DQG� DUH�

FRQFHUQHG�DERXW�FRPSO\LQJ�ZLWK�WKH�ZLWQHVV�UHTXLUHPHQW�DGPLWWHG�WR�RQH�RU�PRUH�RI�

WKH�IROORZLQJ������KDYLQJ�UHJXODU�FRQWDFW�ZLWK�RWKHU�LQGLYLGXDOV�RXWVLGH�WKHLU�KRPH�

VLQFH�0DUFK�����������KDYLQJ�VRPHRQH�WKH\�FRXOG�DVN�WR�ZLWQHVV�WKHLU�EDOORW��RU�����

HYHQ�KDYLQJ�DOUHDG\�PDGH�DUUDQJHPHQWV�IRU�D�ZLWQHVV��6HH�LQIUD�3DUW�,�'���YL�F��$QG�

SUHVXPDEO\�WKHVH�YRWHUV�ZHUH�FKRVHQ�WR�SDUWLFLSDWH�LQ�WKLV�ODZVXLW�EHFDXVH�WKH\�DUH�

LVRODWLQJ�WKHPVHOYHV�PRUH�WKDQ�WKH�W\SLFDO�YRWHU��3ODLQWLIIV�PDNH�QR�HIIRUW�WR�HVWDEOLVK�

WKH� QXPEHU� RI� YRWHUV�ZKR� OLYH� DORQH� EXW� QRQHWKHOHVV�ZRXOG� KDYH� HVVHQWLDOO\� ]HUR�

EXUGHQ�WR�FRPSO\�ZLWK�WKH�ZLWQHVV�UHTXLUHPHQW��VXFK�DV�WKRVH�ZKR�DWWHQG�D�SK\VLFDO�

VFKRRO��JR�WR�D�ZRUNSODFH��RU�IUHTXHQWO\�YLVLW�LQ�SHUVRQ�ZLWK�IDPLO\�DQG�IULHQGV��7KH�

ZLWQHVV�UHTXLUHPHQW�FDQQRW�SRVVLEO\�EH�XQFRQVWLWXWLRQDO�LQ�WKHVH�DSSOLFDWLRQV��$V�IRU�

WKH� QHFHVVLW\� RI� SD\LQJ� SRVWDJH� WR� PDLO� D� FRPSOHWHG� EDOORW�� LW� VLPSO\� FDQQRW� EH�

PDLQWDLQHG� WKDW� KDYLQJ� WR� SXUFKDVH� D� VLQJOH� ���FHQW� VWDPS� XQFRQVWLWXWLRQDOO\�

EXUGHQV�WKH�ULJKW�WR�YRWH�RI�HYHU\�DEVHQWHH�YRWHU�LQ�WKH�6WDWH��HVSHFLDOO\�VLQFH�EDOORWV�

FDQ�EH�GURSSHG�RII�LQ�SHUVRQ�DQG�YRWHUV�FDQ�YRWH�LQ�SHUVRQ��1RU�GR�3ODLQWLIIV�SURYLGH�

DQ\�FUHGLEOH�H[SODQDWLRQ�VXSSRUWLQJ�WKH�QRWLRQ�WKDW�HYHU\�YRWHU�ZKR�FKRRVHV�WR�YRWH�

E\�PDLO�ZLOO�IDFH�GLIILFXOW\�UHWXUQLQJ�WKHLU�EDOORW�LQ�WLPH³LW�LV�VHOI�HYLGHQW�WKDW�WKRVH�

ZKR� KDYH� DOUHDG\� YRWHG� RU� YRWH� LQ� WKH� QH[W� VHYHUDO�ZHHNV�ZLOO� KDYH� WKHLU� EDOORWV�

UHWXUQHG�RQ� WLPH��2QO\� WKRVH�ZKR�ZDLW� WR� WKH� ODVW�PLQXWH�HYHQ�KDYH�D� WKHRUHWLFDO�

FRQFHUQ�DERXW�DQ�DOOHJHG�VORZGRZQ�LQ�PDLO�GHOLYHU\��$QG�3ODLQWLIIV�IDLO�WR�HVWDEOLVK�

WKDW� WKH� SURKLELWLRQ� RQ� EDOORW� KDUYHVWLQJ� XQFRQVWLWXWLRQDOO\� EXUGHQV� DOO� DEVHQWHH�

YRWHUV��DV�PDQ\�1RUWK�&DUROLQLDQV�ZLOO�QRW�EH�EXUGHQHG�LQ�WKH�VOLJKWHVW�E\�WKH�EDQ��
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$V�-XVWLFH�6WHYHQV�H[SODLQHG�LQ�KLV�FRQWUROOLQJ�RSLQLRQ�LQ�&UDZIRUG�Y��0DULRQ�

&RXQW\�(OHFWLRQ�%RDUG������8�6��������������VHH *UHDWHU�%LUPLQJKDP�0LQLVWULHV�Y��

6HF·\�RI�6WDWH�IRU�$OD�������)��G������������Q�������WK�&LU���������HYHQ�LI�D�´QHXWUDO��

QRQGLVFULPLQDWRU\�UHJXODWLRQ�RI�YRWLQJ�SURFHGXUHµ�FUHDWHV�´DQ�XQMXVWLILHG�EXUGHQ�RQ�

VRPH�YRWHUV�µ�WKH�´SURSHU�UHPHG\µ�LV�QRW�´WR�LQYDOLGDWH�WKH�HQWLUH�VWDWXWH�µ�&UDZIRUG��

����8�6��DW������FRQWUROOLQJ�RSLQLRQ�RI�6WHYHQV��-����HPSKDVLV�DGGHG���%XW�WKH�NLQG�RI�

LPSURSHU� UHPHG\� FRQGHPQHG� E\� -XVWLFH� 6WHYHQV� LQ� &UDZIRUG� LV� SUHFLVHO\� ZKDW�

3ODLQWLIIV�VHHN�KHUH��3ODLQWLIIV·�FKDOOHQJHV�WKXV�DUH�GRRPHG�WR�IDLO��

LL� 3ODLQWLIIV·�&KDOOHQJHV�9LRODWH�7KH�3XUFHOO�3ULQFLSOH��

7KH�8�6�� 6XSUHPH�&RXUW�� LQYRNLQJ� LWV� GHFLVLRQ� LQ�3XUFHOO� Y�� *RQ]DOH]�� ´KDV�

UHSHDWHGO\� HPSKDVL]HG� WKDW� ORZHU� IHGHUDO� FRXUWV� VKRXOG� RUGLQDULO\� QRW� DOWHU� WKH�

HOHFWLRQ�UXOHV�RQ�WKH�HYH�RI�DQ�HOHFWLRQ�µ�5HSXEOLFDQ�1DW·O�&RPP��Y��'HPRFUDWLF�1DW·O�

&RPP��� ���� 6�� &W�� ������ ����� �������� 7KDW� LV� EHFDXVH� ´SUDFWLFDO� FRQVLGHUDWLRQV�

VRPHWLPHV� UHTXLUH� FRXUWV� WR� DOORZ� HOHFWLRQV� WR� SURFHHG� GHVSLWH� SHQGLQJ� OHJDO�

FKDOOHQJHV�µ�5LOH\�Y��.HQQHG\������8�6�������������������)RU�H[DPSOH��´>F@RXUW�RUGHUV�

DIIHFWLQJ� HOHFWLRQV�� HVSHFLDOO\� FRQIOLFWLQJ� RUGHUV�� FDQ� WKHPVHOYHV� UHVXOW� LQ� YRWHU�

FRQIXVLRQ�DQG�FRQVHTXHQW�LQFHQWLYH�WR�UHPDLQ�DZD\�IURP�WKH�SROOV�µ�D�ULVN�WKDW�ZLOO�

LQFUHDVH�´>D@V�DQ�HOHFWLRQ�GUDZV�FORVHU�µ�3XUFHOO�Y��*RQ]DOH]������8�6�����²���������

�SHU�FXULDP���

(YHQ�LI�3ODLQWLIIV�DUH�FRUUHFW�WKDW�WKH�FKDOOHQJHG�SURYLVLRQV�YLRODWH�WKH�6WDWH�

&RQVWLWXWLRQ�� WKLV� &RXUW� PXVW� YDFDWH� WKH� FRQVHQW� MXGJPHQW�� ZKLFK� GLVUXSWV� WKH�

6WDWH·V� XSFRPLQJ� HOHFWLRQV��6HH�� H�J���7H[�� $OO�� IRU� 5HWLUHG� $PV�� Y�� +XJKV�� 1R�� ���

������������:/����������DW�����WK�&LU��6HSW�������������SHU�FXULDP���DWWDFKHG�DV�
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'RF��([��������VWD\LQJ�D�GLVWULFW�FRXUW�RUGHU��RQ�3XUFHOO�JURXQGV��WKDW�FKDQJHG�HOHFWLRQ�

ODZV�HLJKWHHQ�GD\V�EHIRUH�HDUO\�YRWLQJ�ZDV�VHW�WR�EHJLQ���´,Q�DZDUGLQJ�RU�ZLWKKROGLQJ�

LPPHGLDWH� UHOLHI�� D� FRXUW� LV� HQWLWOHG� WR� DQG� VKRXOG� FRQVLGHU� WKH� SUR[LPLW\� RI� D�

IRUWKFRPLQJ�HOHFWLRQ�DQG�WKH�PHFKDQLFV�DQG�FRPSOH[LWLHV�RI�VWDWH�HOHFWLRQ�ODZV��DQG�

VKRXOG�DFW�DQG�UHO\�XSRQ�JHQHUDO�HTXLWDEOH�SULQFLSOHV�µ�5H\QROGV������8�6��DW������

+HUH��HTXLW\�IDYRUV�MXGLFLDO�PRGHVW\��

´7LPH� DQG� WLPH� DJDLQ� RYHU� WKH� SDVW� VHYHUDO� \HDUV�� WKH� 6XSUHPH� &RXUW� KDV�

VWD\HG�ORZHU�FRXUW�RUGHUV�WKDW�FKDQJH�HOHFWLRQ�UXOHV�RQ�WKH�HYH�RI�DQ�HOHFWLRQ�µ�7H[��

$OO��IRU�5HWLUHG�$PV��������:/����������DW����VHH��H�J���1RUWK�&DUROLQD�Y��/HDJXH�RI�

:RPHQ�9RWHUV�RI�1�&�������8�6��������������VWD\LQJ�D�ORZHU�FRXUW�RUGHU�WKDW�FKDQJHG�

HOHFWLRQ�ODZV�WKLUW\�WKUHH�GD\V�EHIRUH�WKH�HOHFWLRQ���+XVWHG�Y��2KLR�6WDWH�&RQI��RI�WKH�

1$$&3������8�6��������������VWD\LQJ�D�ORZHU�FRXUW�RUGHU�WKDW�FKDQJHG�HOHFWLRQ�ODZV�

VL[W\� GD\V� EHIRUH� WKH� HOHFWLRQ��� 9HDVH\� Y�� 3HUU\�� ���� 6�� &W�� �� ������� �GHQ\LQJ�

DSSOLFDWLRQ�WR�YDFDWH�FRXUW�RI�DSSHDOV·�VWD\�RI�GLVWULFW�FRXUW�LQMXQFWLRQ�WKDW�FKDQJHG�

HOHFWLRQ� ODZV� RQ� HYH� RI� HOHFWLRQ���3XUFHOO�� ����8�6�� �� �VWD\LQJ� D� ORZHU� FRXUW� RUGHU�

FKDQJLQJ�HOHFWLRQ�ODZV�WZHQW\�QLQH�GD\V�EHIRUH�WKH�HOHFWLRQ���7KH�UHDVRQV�DQLPDWLQJ�

WKH�3XUFHOO�SULQFLSOH�DSSO\�ZLWK�IXOO�IRUFH�KHUH��)LUVW��WKH�FRQVHQW�GHFUHH�FRQIOLFWV�ZLWK�

UHFHQW� IHGHUDO� FRXUW� DQG� VWDWH� FRXUW� GHFLVLRQV� WR� XSKROG� WKH� YHU\� VDPH� SURYLVLRQV�

DJDLQVW�VLPLODU�IHGHUDO�DQG�VWDWH�FRQVWLWXWLRQDO�FKDOOHQJHV��6HH�2UGHU�RQ�,QM��5HOLHI��

&KDPEHUV� �UHMHFWLQJ�PRWLRQ�WR�HQMRLQ�ZLWQHVV�UHTXLUHPHQW���'HPRFUDF\�1�&��������

8�6��'LVW��/(;,6���������DW���������²����UHMHFWLQJ�PRWLRQ�WR�HQMRLQ�WKH�ZLWQHVV�

UHTXLUHPHQW�DQG� UHTXLUH� FRQWDFWOHVV�GURS�ER[HV���6HFRQG�� WKH�HOHFWLRQ�KDV�DOUHDG\�
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VWDUWHG��HOHFWLRQ�GD\�LV�PHUHO\�IRXU�ZHHNV�DZD\��DQG�´LPSRUWDQW��LQWHULP�GHDGOLQHV�

WKDW�DIIHFW�3ODLQWLIIV�������DQG�WKH�6WDWHµ�KDYH�DOUHDG\�SDVVHG��7KRPSVRQ�Y��'H:LQH��

����)��G������������WK�&LU���������,Q�SDUWLFXODU��DEVHQWHH�EDOORWV�ZHUH�PDGH�DYDLODEOH�

WR�YRWHUV�RQ�6HSWHPEHU����VHH�1�&� *(1� 67$7���������������D���DQG�DV�RI�2FWREHU����

������RYHU�����PLOOLRQ�DEVHQWHH�EDOORWV�KDYH�EHHQ�UHTXHVWHG�DQG�RYHU���������YRWHUV�

KDYH�DOUHDG\�FDVW�WKHLU�DEVHQWHH�EDOORWV���0RUHRYHU��FRXQWLHV�KDYH�DOUHDG\�VHW�WKHLU�

RQH�VWRS�HDUO\�YRWLQJ�VFKHGXOHV���7KH�FRQVHQW�MXGJPHQW��E\�FKDQJLQJ�WKH�FKDOOHQJHG�

SURYLVLRQV�QRZ³ZKHQ�KXQGUHGV�RI�WKRXVDQGV�RI�DEVHQWHH�EDOORWV�KDYH�DOUHDG\�EHHQ�

VHQW�WR�YRWHUV�DQG�HDUO\�YRWLQJ�VFKHGXOHV�KDYH�DOUHDG\�EHHQ�VHW�DQG�GLVVHPLQDWHG³

ZLOO�VXUHO\�FDXVH�PDVVLYH�FRQIXVLRQ�DQG�FRQVXPH�DGPLQLVWUDWLYH�UHVRXUFHV�EHFDXVH�

WR�LPSOHPHQW�WKH�RUGHU�WKH�1&6%(�DQG�FRXQW\�ERDUGV�ZRXOG�KDYH�WR�HPEDUN�RQ�D�

SXEOLF� HGXFDWLRQ� FDPSDLJQ� WKDW� ZRXOG� LQIRUP� YRWHUV� WKDW� WKH� LQVWUXFWLRQV� RQ� WKH�

EDOORW�HQYHORSHV�PXVW�EH�GLVUHJDUGHG�DQG� WKDW� WKH�SUHYLRXVO\�VWDWHG�UHTXLUHPHQWV�

DQG�UHFHLSW�GHDGOLQHV�DUH�LQFRUUHFW���

,Q�VKRUW��WKH�FRQVHQW�MXGJPHQW�LV�HQWLUHO\�LPSUDFWLFDO³LQGHHG��DIILUPDWLYHO\�

KDUPIXO³EHFDXVH� LW� RFFXUV� PLG�VWUHDP� LQ� WKH� PLGGOH� RI� DQ� RQJRLQJ� HOHFWLRQ� DQG�

ZHHNV�DZD\�IURP�HOHFWLRQ�GD\��8QGHU�WKH�ORJLF�RI�3XUFHOO��WKLV�UHDVRQ�DORQH�VKRXOG�EH�

VXIILFLHQW�WR�GHQ\�WKHLU�PRWLRQ��

LLL� 3ODLQWLIIV�)DLOHG�7R�([HUFLVH�$SSURSULDWH�'LVSDWFK�,Q�
5DLVLQJ�7KHLU�&KDOOHQJHV��

� $EVHQWHH� 'DWD�� 1�&� 67$7(� %'�� 2)� (/(&7,216� �2FW�� ��� ������� DYDLODEOH� DW
KWWSV���ELW�O\���6.]$Z� �ODWHVW� DYDLODEOH� DEVHQWHH� EDOORW� UHTXHVW� GDWD� WKURXJK� WKH� HQG� RI�
2FWREHU�����������

� 6HH 9RWH� (DUO\� ,Q�3HUVRQ�� 1�&� 67$7(� %'�� 2)� (/(&7,216� �6HSW�� ���� �������
KWWSV���ELW�O\��*HT�PV��
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´(TXLW\� GHPDQGV� WKDW� WKRVH� ZKR� ZRXOG� FKDOOHQJH� WKH� OHJDO� VXIILFLHQF\� RI�

>OHJLVODWLYH@�GHFLVLRQV�FRQFHUQLQJ�WLPH�VHQVLWLYH�SXEOLF� >GHFLVLRQV@�GR�VR�ZLWK�KDVWH�

DQG�GLVSDWFKµ�LQ�SDUWLFXODU��4XLQFH�2UFKDUG�9DOOH\�&LWL]HQV�$VV·Q�Y��+RGHO������)��G�

���������WK�&LU���������VHH�DOVR�1��,UHGHOO�1HLJKERUV�IRU�5XUDO�/LIH�Y��,UHGHOO�&RXQW\��

����1�&��$SS��������������6�(��G������������������DIILUPLQJ�GHQLDO�RI�LQMXQFWLRQ�ZKHQ�

´VRPH�WZR�PRQWKV�HODSVHG�ZLWKRXW�DQ\�FRQWHQWLRQ�E\�SODLQWLIIV�RI�DQ�XUJHQW�WKUHDW�RI�

LUUHSDUDEOH� KDUPµ� �EUDFNHWV� RPLWWHG���� +HUH�� 3ODLQWLIIV� GLG� QRW� ILOH� WKHLU� LQLWLDO�

FRPSODLQW�XQWLO�$XJXVW���������³QHDUO\�ILYH�PRQWKV�DIWHU�WKH�1&6%(·V�([HFXWLYH�

'LUHFWRU�UDLVHG�WKH�SRWHQWLDO�QHHG�IRU�OHJLVODWLYH�UHIRUP�WR�DGGUHVV�WKH�LPSDFW�RI�WKH�

SDQGHPLF� RQ� WKH� 6WDWH·V� HOHFWLRQV� �LQFOXGLQJ� VSHFLILFDOO\� WKH�ZLWQHVV� UHTXLUHPHQW��

SUHSDLG�UHWXUQ�SRVWDJH�IRU�FRPSOHWHG�DEVHQWHH�EDOORWV��DQG�HDUO\�YRWLQJ�UHVWULFWLRQV��

DQG�QHDUO\�WZR�PRQWKV�DIWHU�+%�����ZDV�HQDFWHG��:RUVH�VWLOO��3ODLQWLIIV�GLG�QRW�ILOH�

WKHLU�PRWLRQ�IRU�HQWU\�RI�WKH�FRQVHQW�GHFUHH�XQWLO�6HSWHPEHU���³RYHU�D�PRQWK�DIWHU�

WKH\�LQLWLDWHG�VXLW��,QGHHG��´3ODLQWLIIV�KDYH�LQ�VRPH�UHVSHFWV�FUHDWHG�WKH�QHHG�IRU�WKH�

HPHUJHQF\�UHOLHIµ�E\�´ZDLW>LQJ@�PRUH�WKDQ�WKUHH�PRQWKV�WR�ILOH�WKLV�DFWLRQ�µ�.LVKRUH�Y��

:KLWPHU��1R����������������8�6��$SS��/(;,6��������DW������WK�&LU��$XJ�������������

VHH�DOVR /LWWOH�Y��5HFODLP�,GDKR��1R����$���������8�6��/(;,6�������DW����8�6��-XO\�

�����������5REHUWV��&�-���MRLQHG�E\�$OLWR��*RUVXFK��.DYDQDXJK��--���FRQFXUULQJ�LQ�WKH�

JUDQW�RI�VWD\���IDXOWLQJ�D�SDUW\�VHHNLQJ�HPHUJHQF\�LQMXQFWLYH�UHOLHI�DJDLQVW�D�VWDWH·V�

HOHFWLRQ� ODZ� IRU� ´GHOD\>LQJ@� XQQHFHVVDULO\� LWV� SXUVXLW� RI� UHOLHIµ� �LQWHUQDO� TXRWDWLRQ�

PDUNV�RPLWWHG����
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3ODLQWLIIV� FRXOG� KDYH� HDVLO\� FKDOOHQJHG� WKH� YDULRXV� HOHFWLRQ� SROLFLHV� DQG�

UHTXLUHPHQWV�DW�LVVXH�EHIRUH�$XJXVW�����7KH�SURYLVLRQV�H[LVWHG³VRPH�RI�WKHP�LQ�D�

PRUH�UHVWULFWLYH�IRUP³ORQJ�EHIRUH�WKH�SDQGHPLF�EHJDQ��$QG�HYHQ�DIWHU�WKH�SDQGHPLF�

KLW�WKH�6WDWH��3ODLQWLIIV�FOHDUO\�GHOD\HG�LQ�ILOLQJ�WKHLU�FRPSODLQW��&RQWUDVW�WKHLU�VXLW�

ZLWK�WKH�VLPLODU�IHGHUDO�FKDOOHQJH�LQ�'HPRFUDF\�1RUWK�&DUROLQD�Y��1RUWK�&DUROLQD�

6WDWH�%RDUG�RI�(OHFWLRQV��7KHUH��WKH�SODLQWLIIV�ILOHG�WKHLU�FRPSODLQW�RQ�0D\�����������

VHH 'HPRFUDF\�1�&��� �����8�6�� 'LVW�� /(;,6� �������� DW� ���� QHDUO\� WKUHH�PRQWKV�

EHIRUH�3ODLQWLIIV�KHUH��DQG�PRYHG�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�RQ�-XQH��������³WKUHH�

PRQWKV�EHIRUH�WKH�6HSWHPEHU���GHDGOLQH�IRU�UHOHDVLQJ�DEVHQWHH�EDOORWV��3ODLQWLIIV�DOVR�

DUH�UHSUHVHQWHG�E\�WKH�VDPH�FRXQVHO�WKDW�UHSUHVHQW�WKH�SODLQWLIIV�LQ�WKH�6WULQJHU�Y��

1�&��6WDWH�%G��RI�(OHFWLRQV��1R�����&96�������:DNH�&QW\��6XSHU��&W��� FDVH��ZKLFK�

UDLVHV�VLPLODU�FODLPV�EXW�ZDV�ILOHG�LQ�0D\��3ODLQWLIIV�KHUH�KDG�QR�OHJLWLPDWH�UHDVRQ�

IRU�QRW�DFWLQJ�VRRQHU�WKDQ�WKH\�KDYH��

$QG�DOWKRXJK�3ODLQWLIIV�KDG�DPSOH�RSSRUWXQLW\�WR�ILOH�IRU�UHOLHI�DW�DQ�HDUOLHU�

GDWH��WKHLU�GHOD\�KDV�SXW�WKH�6WDWH�LQ�DQ�XQWHQDEOH�SRVLWLRQ��7KH�6WDWH�ZLOO�KDYH�WR�

H[SHQG� VLJQLILFDQW� DGPLQLVWUDWLYH� UHVRXUFHV� LQIRUPLQJ� YRWHUV� RI� WKH� QHZ� HOHFWLRQ�

SURFHGXUHV�XQGHU�WKH�FRQVHQW�MXGJPHQW��OLNHO\�FDXVLQJ�PDVVLYH�FRQIXVLRQ��7KLV�&RXUW�

VKRXOG�QRW�UHZDUG�3ODLQWLIIV·�GHOD\�E\�DIILUPLQJ�WKH�FRQVHQW�MXGJPHQW��

LY� 3ODLQWLIIV·�&KDOOHQJHV�6HFRQG�*XHVVLQJ�6WDWH�2IILFLDOV·�
5HVSRQVHV�7R�7KH�3DQGHPLF�$UH�1RW�$SSURSULDWH��

´8QGHU� WKH�&RQVWLWXWLRQ�� VWDWH� DQG� ORFDO� JRYHUQPHQWV�������KDYH� WKH� SULPDU\�

UHVSRQVLELOLW\�IRU�DGGUHVVLQJ�&29,'����PDWWHUV�VXFK�DV�������DGMXVWPHQW�RI�YRWLQJ�DQG�

HOHFWLRQ� SURFHGXUHV��������µ�&DOYDU\� &KDSHO� 'D\WRQ� 9DOOH\� Y�� 6LVRODN�� 1R�� ��$������
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�����8�6��/(;,6�������DW���²��� �8�6��-XO\����������� �.DYDQDXJK��-���GLVVHQWLQJ�

IURP� GHQLDO� RI� DSSOLFDWLRQ� IRU� LQMXQFWLYH� UHOLHI��� $V� WKH� SDVVDJH� RI� +%�����

GHPRQVWUDWHV��1RUWK�&DUROLQD�OHJLVODWRUV�DQG�HOHFWLRQ�RIILFLDOV�KDYH�DFWHG�WR�DGDSW�

WKH� 6WDWH·V� HOHFWLRQ� ODZV� WR� DFFRXQW� IRU� WKH�&29,'���� SDQGHPLF��0RUHRYHU�� WKHVH�

HOHFWHG�RIILFLDOV�DUH�IDU�EHWWHU�SRVLWLRQHG�WKDQ�D�FRXUW�WR�DVVHVV�WKH�EDODQFH�RI�EHQHILWV�

DQG�KDUPV�WKDW�DUH�OLNHO\�WR�UHVXOW�IURP�DOWHULQJ�WKH�6WDWH·V�HOHFWLRQ�UHJXODWLRQV�LQ�

WKH�ILQDO�PRQWKV�EHIRUH�D�JHQHUDO�HOHFWLRQ��,QGHHG��VXFK�DVVHVVPHQWV�UHTXLUH�RIILFLDOV�

´WR� DFW� LQ� DUHDV� IUDXJKW� ZLWK� PHGLFDO� DQG� VFLHQWLILF� XQFHUWDLQWLHV�µ� ZKHUH� ´WKHLU�

ODWLWXGH�PXVW�EH�HVSHFLDOO\�EURDG�µ�DQG�QRW� ´VXEMHFW� WR� VHFRQG�JXHVVLQJ�E\µ� MXGJHV�

ZKR�´ODFN>@�WKH�EDFNJURXQG��FRPSHWHQFH��DQG�H[SHUWLVH�WR�DVVHVV�SXEOLF�KHDOWK�µ�6��

%D\�8QLWHG�3HQWHFRVWDO�&KXUFK�Y��1HZVRPH������6��&W������������²�����������5REHUWV��

&�-���FRQFXUULQJ�� �LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���1RUWK�&DUROLQD�RIILFLDOV�KDYH�

QRW�EHHQ�VLWWLQJ�LGO\�E\��WKH\�DUH�DFWLYHO\�DQG�GLOLJHQWO\�VHHNLQJ�WR�DFFRPPRGDWH�ERWK�

WKH� 6WDWH·V� LQWHUHVWV� DQG� WKHLU� YRWHUV·� LQWHUHVWV�� DOO� ZKLOH� UHDFWLQJ� WR� WKH� HYHU�

FKDQJLQJ�HIIHFWV�RI�&29,'����RQ�GDLO\�OLIH��

7KH�&29,'����SDQGHPLF�KDV�QRW�JLYHQ�MXGJHV�´D�URYLQJ�FRPPLVVLRQ�WR�UHZULWH�

VWDWH�HOHFWLRQ�FRGHV�µ�7H[��'HPRFUDWLF�3DUW\�Y��$EERWW������)��G������������������)RU�

WKLV� UHDVRQ�� WKH� 6XSUHPH� &RXUW� KDV� VKRZQ� HQRUPRXV� GHIHUHQFH� WR� 6WDWH� HOHFWLRQ�

RIILFLDOV�GXULQJ�WKH�&29,'����SDQGHPLF��7KH�&RXUW�RQ�VHYHUDO�RFFDVLRQV�GXULQJ�WKH�

SDQGHPLF�KDV�UHIXVHG�WR�YDFDWH�FRXUWV�RI�DSSHDOV·�VWD\V�RI� ORZHU�FRXUW�SUHOLPLQDU\�

LQMXQFWLRQV�DIIHFWLQJ�HOHFWLRQV��6HH��H�J���LG��DW������VWD\LQJ�LQMXQFWLRQ�DJDLQVW�7H[DV�

DEVHQWHH�EDOORW�UHVWULFWLRQV���DSSOLFDWLRQ�WR�YDFDWH�VWD\�GHQLHG������6��&W��������������
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�PHP����7KRPSVRQ������)��G������VWD\LQJ�LQMXQFWLRQ�DJDLQVW�2KLR�LQLWLDWLYH�VLJQDWXUH�

UHTXLUHPHQWV���DSSOLFDWLRQ�WR�YDFDWH�VWD\�GHQLHG��1R����$�����������8�6��/(;,6������

�8�6��-XQH������������PHP����$QG�LW�KDV�RQ�HYHQ�PRUH�RFFDVLRQV�JUDQWHG�VWD\V�RI�ORZHU�

FRXUW�SUHOLPLQDU\�LQMXQFWLRQV�WKDW�KDYH�DWWHPSWHG�WR�FKDQJH�HOHFWRUDO�UXOHV�LQ�OLJKW�

RI� WKH� SDQGHPLF�� 6HH�� H�J��� 5HSXEOLFDQ� 1DW·O� &RPP��� ���� 6�� &W�� ����� �VWD\LQJ�

LQMXQFWLRQ�DJDLQVW�UHTXLUHPHQW�WKDW�DEVHQWHH�EDOORWV�EH�SRVWPDUNHG�E\�HOHFWLRQ�GD\���

/LWWOH�������8�6��/(;,6�������&ODUQR�Y��3HRSOH�1RW�3ROLWLFLDQV�2U���1R����$���������

8�6��/(;,6�������8�6��$XJ�������������PHP����VWD\LQJ�LQMXQFWLRQ�DJDLQVW�LQLWLDWLYH�

VLJQDWXUH�UHTXLUHPHQW���0HUULOO�Y��3HRSOH�)LUVW�RI�$OD���1R����$�����������8�6��/(;,6�

������8�6��-XO\�����������PHP����VWD\LQJ�LQMXQFWLRQ�DJDLQVW�DEVHQWHH�EDOORW�ZLWQHVV�

UHTXLUHPHQW��� 7KH� 6XSUHPH� &RXUW·V� FRQFOXVLRQ� WKDW� WKHVH� LQMXQFWLRQV� ZHUH� QRW�

MXVWLILHG�E\�WKH�SDQGHPLF�XQGHUPLQHV�3ODLQWLIIV·�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��

Y� 3ODLQWLIIV·�&KDOOHQJHV�5HODWHG�7R�$EVHQWHH�9RWLQJ�$UH�$OO�
6XEMHFW�7R�5DWLRQDO�%DVLV�5HYLHZ��

$OO� RI� 3ODLQWLIIV·� FODLPV� FKDOOHQJH� DVSHFWV� RI� DEVHQWHH� YRWLQJ³ZKHWKHU�

OLPLWDWLRQV�RQ�RQH�VWRS�HDUO\�YRWLQJ��D�IRUP�RI�DEVHQWHH�YRWLQJ��RU�DEVHQWHH�YRWLQJ�E\�

PDLO��3ODLQWLIIV�DVVHUW�WKDW�WKH�FKDOOHQJHG�SURYLVLRQV�´XQFRQVWLWXWLRQDOO\�EXUGHQ�WKH�

ULJKW�WR�YRWHµ�EHFDXVH�WKH\�YLRODWH�WKH�1RUWK�&DUROLQD�&RQVWLWXWLRQ·V�JXDUDQWHHV�RI�

WKH�IUHHGRP�RI�DVVHPEO\��WKH�IUHHGRP�RI�VSHHFK��DQG�HTXDO�SURWHFWLRQ��3OV�·�0HP��DW�

����VHH�DOVR�1�&� &2167��DUW��,�����������������,Q�DVVHVVLQJ�WKH�PHULW�RI�WKLV�FODLP��WKH�

&RXUW�PXVW� ILUVW� DVFHUWDLQ� WKH� SURSHU� OHYHO� RI� VFUXWLQ\� IRU� UHYLHZLQJ� WKH� HOHFWLRQ�

SROLFLHV�DQG�UHTXLUHPHQWV�DW�LVVXH��3ODLQWLIIV�FRQWHQG�WKDW�´>E@HFDXVH�>WKHLU@�FODLPV�

LPSOLFDWH�WKH�IXQGDPHQWDO�ULJKW�WR�YRWH�RQ�HTXDO�WHUPV��DQG�WKH�FKDOOHQJHG�SURYLVLRQV�
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EXUGHQ� FRQVWLWXWLRQDOO\�SURWHFWHG� VSHHFK� DQG� SROLWLFDO� DVVRFLDWLRQ�� VWULFW� VFUXWLQ\�

DSSOLHV�µ�3OV�·�0HP��DW�����7KLV�DVVHUWLRQ�LV�PHULWOHVV��

7KH�YLHZ�WKDW�DOO�UHVWULFWLRQV�RQ�WKH�ULJKW�WR�YRWH�DUH�VXEMHFW�WR�VWULFW�VFUXWLQ\�

LV�SODLQO\�IRUHFORVHG�E\�SUHFHGHQW��6HH %XUGLFN�Y��7DNXVKL������8�6������������������

�´3HWLWLRQHU�SURFHHGV� IURP� WKH�HUURQHRXV�DVVXPSWLRQ� WKDW�D� ODZ� WKDW� LPSRVHV�DQ\�

EXUGHQ�XSRQ�WKH�ULJKW�WR�YRWH�PXVW�EH�VXEMHFW�WR�VWULFW�VFUXWLQ\��2XU�FDVHV�GR�QRW�VR�

KROG�µ���,Q�/LEHUWDULDQ�3DUW\�RI�1RUWK�&DUROLQD�Y��6WDWH������1�&����������6�(���G�����

�������� WKH�1RUWK�&DUROLQD�6XSUHPH�&RXUW³IROORZLQJ� WKH�8QLWHG�6WDWHV�6XSUHPH�

&RXUW·V� OHDG³H[SODLQHG� WKDW� ´UHTXLULQJ� ¶HYHU\� YRWLQJ�� EDOORW�� DQG� FDPSDLJQ�

UHJXODWLRQ·�WR�PHHW�VWULFW�VFUXWLQ\� ¶ZRXOG�WLH�WKH�KDQGV�RI�6WDWHV�VHHNLQJ�WR�DVVXUH�

WKDW�HOHFWLRQV�DUH�RSHUDWHG�HTXLWDEO\�DQG�HIILFLHQWO\�·µ�LG��DW�����TXRWLQJ�%XFNOH\�Y��

$P��&RQVW�� /DZ�)RXQG��� ,QF��� ����8�6�� ����� ���� ������� �7KRPDV�� -��� FRQFXUULQJ����

´+HQFH�� VWULFW� VFUXWLQ\� LV� ZDUUDQWHG� RQO\� ZKHQ� >WKH@� ULJKW� >DVVHUWHG@� LV� VHYHUHO\�

EXUGHQHG�µ�,G���HPSKDVLV�DGGHG���

+DYLQJ� HVWDEOLVKHG� WKDW� VWULFW� VFUXWLQ\� FDQQRW� EH� UHIOH[LYHO\� DSSOLHG� LQ� WKH�

HOHFWRUDO�FRQWH[W��WKH�TXHVWLRQ�UHPDLQV�RI�KRZ�WR�DVVHVV�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�

FKDOOHQJHG�SURYLVLRQV��$OWKRXJK�3ODLQWLIIV�GR�QRW�HYHQ�FRQVLGHU�WKH�SRVVLELOLW\�WKDW�

UDWLRQDO�EDVLV�UHYLHZ�PD\�DSSO\�WR�WKHLU�YRWH�EXUGHQLQJ�FODLPV��D�FDUHIXO�UHYLHZ�RI�

WKH�FDVH�ODZ�UHYHDOV�WKDW�WR�EH�WKH�FDVH��)RU�VWDUWHUV��LW�LV�ZHOO�HVWDEOLVKHG�WKDW�´WKHUH�

LV�QR�FRQVWLWXWLRQDO�ULJKW�WR�DQ�DEVHQWHH�EDOORW�µ�0D\V�Y��/D5RVH������)��G����������

��WK�&LU���������VHH�DOVR %XUGLFN������8�6��DW������H[SODLQLQJ�WKDW�WKH�ULJKW�WR�YRWH�

GRHV�QRW�HQWDLO�DQ�DEVROXWH�ULJKW�WR�YRWH�LQ�DQ\�SDUWLFXODU�PDQQHU���
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,QGHHG��DOWKRXJK� WKH�1RUWK�&DUROLQD�6XSUHPH�&RXUW� ORQJ�DJR�KHOG� WKDW� WKH�

1RUWK�&DUROLQD�&RQVWLWXWLRQ�GRHV�QRW�SUHFOXGH�WKH�*HQHUDO�$VVHPEO\�IURP�SHUPLWWLQJ�

DEVHQWHH�YRWLQJ��VHH -HQNLQV�Y��6WDWH�%G��RI�(OHFWLRQV�RI�1�&�������1�&�����������6�(��

����� ���� �������� QR� FRXUW� LQ� WKLV� 6WDWH� KDV� HYHU� KHOG� WKDW� WKH� 1RUWK� &DUROLQD�

&RQVWLWXWLRQ� UHTXLUHV� WKH� RSWLRQ� RI� DEVHQWHH� YRWLQJ�� $QG� EHFDXVH� WKHUH� LV� QR�

FRQVWLWXWLRQDO�ULJKW�WR�FDVW�DQ�DEVHQWHH�EDOORW��EXUGHQV�LPSRVHG�RQ�RQH·V�DELOLW\�WR�

YRWH� DEVHQWHH� DUH� UHYLHZHG� XQGHU� KHLJKWHQHG� VFUXWLQ\� RQO\� LQ� QDUURZO\� FRQILQHG�

FLUFXPVWDQFHV��

2Q�WKLV�VFRUH��WKH�6XSUHPH�&RXUW·V�GHFLVLRQ�LQ�0F'RQDOG�Y��%RDUG�RI�(OHFWLRQ�

&RPPLVVLRQHUV�RI�&KLFDJR������8�6��������������LV�LQVWUXFWLYH��6HH /LEHUWDULDQ�3DUW\�

RI�1�&�������1�&��DW���²����DGRSWLQJ�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW·V�FRQVWUXFWLRQ�

RI�WKH�)HGHUDO�&RQVWLWXWLRQ�IRU�HYDOXDWLQJ�VWDWH�FRQVWLWXWLRQDO�FKDOOHQJHV�WR�HOHFWLRQ�

ODZ��� VHH� DOVR 6WDWH� Y�� +LFNV�� ���� 1�&�� ����� ����� ���� 6�(�� �G� ����� ���� �������

�´:H�������JLYH�JUHDW�ZHLJKW�WR�GHFLVLRQV�RI� WKH�6XSUHPH�&RXUW�RI� WKH�8QLWHG�6WDWHV�

LQWHUSUHWLQJ� SURYLVLRQV� RI� WKH�&RQVWLWXWLRQ�ZKLFK� DUH� SDUDOOHO� WR� SURYLVLRQV� RI� WKH�

6WDWH� &RQVWLWXWLRQ� WR� EH� FRQVWUXHG�µ��� ,Q� 0F'RQDOG�� WKH� &RXUW� H[SODLQHG� WKDW�

UHVWULFWLRQV�RQ�DEVHQWHH�EDOORWV�DUH�UHYLHZHG�RQO\�IRU�UDWLRQDOLW\�XQOHVV�WKH�SXWDWLYH�

YRWHU�LV�´LQ�IDFW�DEVROXWHO\�SURKLELWHG�IURP�YRWLQJ�E\�WKH�6WDWHµ�ZKHQ�ORRNLQJ�DW�WKH�

VWDWH·V� HOHFWLRQ� FRGH� ´DV� D�ZKROH�µ� ,G�� DW� ���²���	� Q��� �HPSKDVLV� DGGHG��� 7KDW� LV�

EHFDXVH�WKHUH�LV�D�IXQGDPHQWDO�GLIIHUHQFH�EHWZHHQ�´D�VWDWXWH�ZKLFK�PD>NHV@�FDVWLQJ�

D� EDOORW� HDVLHU� IRU� VRPH� ZKR� ZHUH� XQDEOH� WR� FRPH� WR� WKH� SROOVµ� DQG� D� ´VWDWXWH�

DEVROXWHO\�SURKLELW>LQJ@µ�VRPHRQH�´IURP�H[HUFLVLQJ�WKH�IUDQFKLVH�µ�.UDPHU�Y��8QLRQ�
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)UHH�6FK��'LVW��1R����������8�6�����������Q�����������VHH�DOVR *RRVE\�Y��2VVHU������8�6��

����� ���²��� ������� �VWULNLQJ�GRZQ�DQ�DEVHQWHH� EDOORW� UHVWULFWLRQ� RQO\�EHFDXVH� WKH�

VWDWH·V�VWDWXWRU\�VFKHPH�´DEVROXWHO\�SURKLELW>HG@µ�LQFDUFHUDWHG�SULVRQHUV�IURP�YRWLQJ�

E\�RWKHU�PHDQV���

(DUOLHU� WKLV� \HDU�� WKH� )LIWK� &LUFXLW� UHOLHG� RQ�0F'RQDOG� DQG� LWV� SURJHQ\� WR�

UHDIILUP�WKDW�VWDWH�UHJXODWLRQV�RI�DEVHQWHH�EDOORWV�VKRXOG�EH�H[DPLQHG�XQGHU�UDWLRQDO�

EDVLV�UHYLHZ��,Q�7H[DV�'HPRFUDWLF�3DUW\�Y��$EERWW��D�PRWLRQV�SDQHO�RI�WKH�)LIWK�&LUFXLW�

GHWHUPLQHG�WKDW�FKDOOHQJHV�WR�7H[DV·V�VWDWXWRU\�VFKHPH�ZHUH�XQOLNHO\�WR�VXFFHHG�RQ�

WKH�PHULWV�HYHQ�WKRXJK�7H[DV�SURYLGHV�DEVHQWHH�EDOORWV�RQO\�WR�D�IHZ�OLPLWHG�FODVVHV�

RI�YRWHUV�VXFK�DV�WKRVH�RYHU�WKH�DJH�RI����RU�WKRVH�VXIIHULQJ�IURP�GLVDELOLWLHV������)��G�

DW������7KH�FRXUW�H[SODLQHG�WKDW�LQ�0F'RQDOG��WKH�6XSUHPH�&RXUW�KHOG�WKDW�ZKHUH�D�

VWDWH�VWDWXWH�´EXUGHQ>V@�RQO\�>DQ@�DVVHUWHG�ULJKW�WR�DQ�DEVHQWHH�EDOORW�µ�LW�LV�VXEMHFW�

RQO\�WR�UDWLRQDO�EDVLV�UHYLHZ�XQOHVV�WKH�SODLQWLII�FDQ�SURGXFH�´HYLGHQFH�WKDW�WKH�VWDWH�

ZRXOG�QRW�SURYLGH�WKHP�DQRWKHU�ZD\�WR�YRWH�µ�,G��DW������$QG�DV�WKH�)LIWK�&LUFXLW�

IXUWKHU�H[SODLQHG��DOWKRXJK�&29,'����´LQFUHDVHV�WKH�ULVNV�RI�LQWHUDFWLQJ�LQ�SXEOLF�µ�

XQGHU�0F'RQDOG�� VWDWH� ODZV� OLPLWLQJ� DFFHVV� WR� DEVHQWHH�EDOORWV� GR�QRW� YLRODWH� WKH�

&RQVWLWXWLRQ�XQOHVV�WKH�6WDWH�LWVHOI�KDV�´¶LQ�IDFW�DEVROXWHO\�SURKLELWHG·�WKH�SODLQWLII�

IURP�YRWLQJµ�DQG�&29,'���� LV� ´EH\RQG� WKH�VWDWH·V� FRQWURO�µ�,G��DW����²��� �TXRWLQJ�

0F'RQDOG������8�6��DW�����Q�����VHH�DOVR 7KRPSVRQ������)��G�DW������HPSKDVL]LQJ�

WKDW�FRXUWV�´FDQQRW�KROG�SULYDWH�GHFLVLRQV�WR�VWD\�KRPH�IRU�WKHLU�RZQ�VDIHW\�DJDLQVW�

WKH�6WDWHµ���1RUWK�&DUROLQD�´SHUPLWV�WKH�SODLQWLIIV�WR�YRWH�LQ�SHUVRQ��WKDW�LV�WKH�H[DFW�
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RSSRVLWH�RI�DEVROXWHO\�SURKLELWLQJ�WKHP�IURP�GRLQJ�VR�µ�7H[��'HPRFUDWLF�3DUW\������

)��G�DW������LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�EUDFNHWV�RPLWWHG���

7KHUHIRUH��´0F'RQDOG�GLUHFWV�>WKLV�&RXUW@�WR�UHYLHZ�>1RUWK�&DUROLQD�DEVHQWHH�

EDOORW�ODZV@�RQO\�IRU�D�UDWLRQDO�EDVLV�µ�,G��DW������7KDW�UHYLHZ�GHPDQGV�RQO\�WKDW�WKH�

FKDOOHQJHG�SURYLVLRQV�´EHDU�VRPH�UDWLRQDO�UHODWLRQVKLS�WR�D�OHJLWLPDWH�VWDWH�HQG�µ�,G�

8QGHU� WKLV� JHQHUDO� VWDQGDUG�� WKH� )LIWK� &LUFXLW� IRXQG� WKDW� 7H[DV·V� UHVWULFWLRQV� RQ�

DEVHQWHH�YRWLQJ�ZHUH�UDWLRQDOO\�UHODWHG�WR�WKH�6WDWH·V�LQWHUHVW�LQ�GHWHUULQJ�YRWHU�IUDXG�

DQG�SUHVHUYLQJ�HIILFLHQW��RUGHUO\�HOHFWLRQ�DGPLQLVWUDWLRQ��6HH LG��DW����²����

,I�7H[DV·V�DEVHQWHH�EDOORWLQJ�UHJLPH�VDWLVILHV�UDWLRQDO�EDVLV�UHYLHZ��WKHQ�1RUWK�

&DUROLQD·V� IDU� OHVV� UHVWULFWLYH� UHJLPH� LV� QHFHVVDULO\� FRQVWLWXWLRQDO�� $Q\� 1RUWK�

&DUROLQLDQ�HOLJLEOH�WR�YRWH�DW�WKH�SROOV�LV�HOLJLEOH�WR�YRWH�E\�DEVHQWHH�EDOORW��WKH�6WDWH�

GRHV� QRW� UHVWULFW� DEVHQWHH� YRWLQJ� WR� RQO\� FHUWDLQ� FODVVHV� RI� YRWHUV�� $QG� LQ� 1RUWK�

&DUROLQD�� DQ\� SURVSHFWLYH� YRWHU� FDQ� REWDLQ� DQ� DEVHQWHH� EDOORW� DQG� WKH� 6WDWH� KDV�

SURYLGHG�WUDLQHG�SHUVRQQHO�WR�VDIHO\�VHUYH�DV�ZLWQHVVHV�IRU�YRWHUV�ZKR�UHTXLUH�WKHP��

6HH�1�&� *(1� 67$7�������������D�������������F���8QGHU�WKH�UDWLRQDO�EDVLV�VWDQGDUG��

WKH� FKDOOHQJHG� SURYLVLRQV� FRPH� WR� WKLV� &RXUW� ´EHDULQJ� D� VWURQJ� SUHVXPSWLRQ� RI�

YDOLGLW\�µ�)&&�Y��%HDFK�&RPPF·QV��,QF�������8�6�������������������DQG�WKH�&RXUW�PXVW�

XSKROG�LW�DJDLQVW�FRQVWLWXWLRQDO�FKDOOHQJH�VR�ORQJ�DV�LW�´FDQ�HQYLVLRQ�VRPH�UDWLRQDO�

EDVLV�IRU�WKH�FODVVLILFDWLRQ�µ�+XQWLQJWRQ�3URSV���//&�Y��&XUULWXFN�&RXQW\������1�&��

��$OWKRXJK�WKH�ODWHU�PHULWV�SDQHO�LQ�7H[DV�'HPRFUDWLF�3DUW\�ZDV�́ KHVLWDQW�WR�KROG�WKDW�
0F'RQDOGµ�DSSOLHG�WR�SODLQWLIIV·�FODLPV�FKDOOHQJLQJ�7H[DV·V�UHJXODWLRQV�RI�DEVHQWHH�EDOORWV��
LW�QRQHWKHOHVV�PDGH�́ FOHDUµ�WKDW�LW�ZDV�́ QRW�VWDWLQJ��HYHQ�DV�GLFWD��WKDW�UDWLRQDO�EDVLV�VFUXWLQ\�
LV�LQFRUUHFW�µ�7H[��'HPRFUDWLF�3DUW\�Y��$EERWW��1R�����������������8�6��$SS��/(;,6��������DW�
�����WK�&LU��6HSW�������������7KH�RULJLQDO�RSLQLRQ�WKHUHIRUH�UHPDLQV�SHUVXDVLYH�DQG�KDV�QRW�
EHHQ�UHSXGLDWHG��
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$SS����������������6�(���G������������������$QG�WKH�EXUGHQ�KHUH�LV�QRW�RQ�WKH�6WDWH�

WR�SURYH�WKDW�WKH�FKDOOHQJHG�SURYLVLRQV�DUH�FRQVWLWXWLRQDOO\�SHUPLVVLEOH�EXW�´RQ�WKH�

RQH�DWWDFNLQJ�WKH�OHJLVODWLYH�DUUDQJHPHQW�WR�QHJDWLYH�HYHU\�FRQFHLYDEOH�EDVLV�ZKLFK�

PLJKW�VXSSRUW�LW�µ�$UPRXU�Y��&LW\�RI�,QGLDQDSROLV������8�6�������������������3ODLQWLIIV�

GR�QRW�DQG�FDQQRW�FRPH�FORVH�WR�FOHDULQJ�WKLV�KXUGOH��

7KH�6WDWH·V�´LQWHUHVW�LQ�HQVXULQJ�RUGHUO\��IDLU��DQG�HIILFLHQW�SURFHGXUHV�RI�WKH�

HOHFWLRQ�RI�SXEOLF�RIILFLDOVµ�LV�SODLQO\�OHJLWLPDWH��3LVDQR�Y��6WUDFK������)��G����������

��WK�&LU���������7KH�DEVHQWHH�EDOORW� UHFHLSW�GHDGOLQH��GDWHV�DQG� WLPHV� IRU�RQH�VWRS�

HDUO\�YRWLQJ��DQG�DOORFDWLRQ� RI� SRVWDJH� H[SHQVHV� WR� WKH�YRWHU� DUH� EUHDG�DQG�EXWWHU�

DGPLQLVWUDWLYH�PHDVXUHV�RI�WKH�VRUW�QHFHVVDU\�WR�FRQGXFW�DQ�HOHFWLRQ�LQ�DQ�RUGHUO\�

DQG�HIILFLHQW�PDQQHU��$QG�WKH�ZLWQHVV�UHTXLUHPHQW�DQG�WKH�EDOORW�KDUYHVWLQJ�EDQ�DUH�

UDWLRQDO� PHDQV� RI� SURPRWLQJ� WKH� 6WDWH·V� LQWHUHVW� LQ� GHWHUULQJ�� GHWHFWLQJ�� DQG�

SXQLVKLQJ� YRWHU� IUDXG�DQG� LQ� HQVXULQJ� FRQILGHQFH� LQ� WKH� LQWHJULW\� RI� HOHFWLRQV�� IRU�

ZKHQ�D�YRWHU�FRPHV�WR�WKH�SROOV��KH�RU�VKH�PXVW�SURYLGH�LGHQWLI\LQJ�LQIRUPDWLRQ�LQ�WKH�

SUHVHQFH� RI� HOHFWLRQV�RIILFLDOV��EXW�ZKHQ�ZRXOG�EH�YRWHUV� ILOO� RXW�D�EDOORW� UHPRWHO\��

WKHUH�LV�QR�VXFK�FKHFN��7KLV�LQFUHDVHV�WKH�ULVN�RI�LQHOLJLEOH�DQG�IUDXGXOHQW�YRWLQJ��6HH��

H�J���&RPP·Q�RQ�)HG��(OHFWLRQ�5HIRUP��%XLOGLQJ�&RQILGHQFH�LQ�8�6��(OHFWLRQV�����&75�

)25�'(02&5$&<�	 (/(&7,21�0*07���$0� 81,9���6HSW���������KWWSV���ELW�O\��<[;95K��

$QG�DV� WKH�'HPRFUDF\�1�&�� FRXUW�SRLQWHG�RXW�� WKLV�SRWHQWLDO� IRU�DEXVH�KDV�EHHQ�D�

UHDOLW\�LQ�1RUWK�&DUROLQD��SDUWLFXODUO\�LQ�WKH�UHFHQWO\�GLVFRYHUHG�´'RZOHVV�VFDQGDO�µ�

ZKLFK�WRRN�SODFH�RYHU�WKH�FRXUVH�RI�WKH������DQG������HOHFWLRQV�DQG�WKUHDWHQHG�WKH�

LQWHJULW\�RI�VWDWH�DQG�IHGHUDO�HOHFWLRQV��7KDW�VFDQGDO�DOVR�SXW�LQWR�VWDUN�UHOLHI�WKH�ULVN�



Ͳ����

3'������������

WKDW�DEVHQWHH�EDOORWLQJ�PD\�SUHVHQW��7KDW�LV�DOVR�SUREDEO\�ZK\�D�GR]HQ�6WDWHV�KDYH�

DGRSWHG�ZLWQHVV�UHTXLUHPHQWV�RI�VRPH�IRUP��6HH 9233��7DEOH�����+RZ�6WDWHV�9HULI\�

9RWHG� $EVHQWHH� %DOORWV�� 1$7·/� &21)�� 2)� 67$7(� /(*,6/$785(6� �$SU�� ���� �������

KWWSV���ELW�O\���/$TD\��7KH�FKDOOHQJHG�SURYLVLRQV�DUH�D�UDWLRQDO�PHDQV�IRU�HQVXULQJ�

WKDW�WKH�DEVHQWHH�EDOORW�ZDV�ILOOHG�RXW�E\�WKH�SHUVRQ�XQGHU�ZKRVH�QDPH�WKH�YRWH�ZLOO�

EH�FRXQWHG��7KDW�LV�HQRXJK�WR�VDWLVI\�UDWLRQDO�EDVLV�UHYLHZ��

YL� ,I�7KH�$QGHUVRQ�%XUGLFN�%DODQFLQJ�)UDPHZRUN�$SSOLHV��
7KH�&KDOOHQJHG�3URYLVLRQV�$UH�&RQVWLWXWLRQDO��

(YHQ�LI�3ODLQWLIIV·�FKDOOHQJH�WR�WKH�YDULRXV�HOHFWLRQ�SROLFLHV�DQG�UHTXLUHPHQWV�

DW�LVVXH�ZHUH�QRW�VXEMHFW�WR�UDWLRQDO�EDVLV�UHYLHZ��WKH�KLJKHVW�OHYHO�RI�FRQVWLWXWLRQDO�

VFUXWLQ\�3ODLQWLIIV·�FODLPV�FRXOG�HYHQ�FRQFHLYDEO\�PHULW�LV�WKH�VWDQGDUG�NQRZQ�DV�WKH�

$QGHUVRQ�%XUGLFN�DQDO\VLV��ZKLFK�LV�WDNHQ�IURP�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW·V�

GHFLVLRQV�LQ�$QGHUVRQ�Y��&HOHEUH]]H������8�6��������������DQG�%XUGLFN�Y��7DNXVKL������

8�6��������������DQG�WKHLU�SURJHQ\��7KH�1RUWK�&DUROLQD�6XSUHPH�&RXUW��FRQVLGHULQJ�

D� EDOORW�DFFHVV� FKDOOHQJH�� H[SOLFLWO\� DGRSWHG� WKH� $QGHUVRQ�%XUGLFN� IUDPHZRUN� WR�

JRYHUQ� YRWLQJ�ULJKWV� FKDOOHQJHV� XQGHU� WKH� 6WDWH� FRQVWLWXWLRQ·V� HTXDO� SURWHFWLRQ��

VSHHFK��HOHFWLRQ��DQG�DVVHPEO\�FODXVHV��6HH /LEHUWDULDQ�3DUW\�RI�1�&�������1�&��DW�����

VHH�DOVR -DPHV�Y��%DUWOHWW������1�&����������������6�(���G������������������

7KLV�DSSURDFK�UHFRJQL]HV�WKDW�´>L@Q�WKH�LQWHUHVW�RI� IDLUQHVV�DQG�KRQHVW\��WKH�

6WDWH�´PD\��DQG�LQHYLWDEO\�PXVW��HQDFW�UHDVRQDEOH�UHJXODWLRQV�RI�SDUWLHV��HOHFWLRQV��

DQG�EDOORWV�WR�UHGXFH�HOHFWLRQ��DQG�FDPSDLJQ�UHODWHG�GLVRUGHU�µ�DQG�DFFRUGLQJO\�WKDW�

´UHTXLULQJ�HYHU\�YRWLQJ��EDOORW��DQG�FDPSDLJQ�UHJXODWLRQ�WR�PHHW�VWULFW�VFUXWLQ\�ZRXOG�

WLH�WKH�KDQGV�RI�6WDWHV�VHHNLQJ�WR�DVVXUH�WKDW�HOHFWLRQV�DUH�RSHUDWHG�HTXLWDEO\�DQG�
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HIILFLHQWO\�µ�/LEHUWDULDQ�3DUW\�RI�1�&�������1�&��DW���²����LQWHUQDO�TXRWDWLRQ�PDUNV�

RPLWWHG��� 7KXV�� XQGHU� $QGHUVRQ�%XUGLFN�� ´UHTXLUHPHQWV� FRQVWLWXWLQJ� DQ�

XQUHDVRQDEOH�� GLVFULPLQDWRU\� EXUGHQ� DUH� WKH� RQO\� UHTXLUHPHQWV� VXEMHFW� WR� VWULFW�

VFUXWLQ\� UHYLHZ�µ� :RRG� Y�� 0HDGRZV�� ���� )��G� ����� ���� ��WK� &LU�� ������� )RU�

´UHDVRQDEOH�DQG�QRQGLVFULPLQDWRU\�UXOHV�µ� WKH�FRXUW�PXVW� ´DVN�RQO\� WKDW� WKH�VWDWH�

DUWLFXODWH�LWV�DVVHUWHG�LQWHUHVWV�µ�/LEHUWDULDQ�3DUW\�RI�9D��Y��$OFRUQ������)��G����������

��WK�&LU���������LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�EUDFNHWV�RPLWWHG���7KLV�LV�´QRW�D�KLJK�

EDUµ�DQG�FDQ�EH�FOHDUHG�ZLWK�´>U@HDVRQHG��FUHGLEOH�DUJXPHQW�µ�UDWKHU�WKDQ�´HODERUDWH��

HPSLULFDO� YHULILFDWLRQ�µ� ,G�� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� 2QFH� WKH� 6WDWH·V�

LQWHUHVWV�KDYH� EHHQ�DUWLFXODWHG�� WKDW� LV� WKH� HQG� RI� WKH�PDWWHU�� WKHUH� LV� QR� IXUWKHU�

DQDO\VLV�RI�´WKH�H[WHQW�WR�ZKLFK�WKH�VWDWH·V�LQWHUHVWV�PDNH�LW�QHFHVVDU\�WR�EXUGHQ�WKH�

SODLQWLII·V�ULJKWV�µ�:RRG������)��G�DW������

8QGHU�WKLV�IUDPHZRUN��WKHQ��WKH�ILUVW�TXHVWLRQ�LV�ZKHWKHU�DQ\�RI�WKH�PHDVXUHV�

3ODLQWLIIV�KDYH�FKDOOHQJHG�´VHYHUHO\�EXUGHQµ�WKH�ULJKW�WR�YRWH��,G��1RQH�GR��

D� 3RVWDJH�([SHQVHV��

7KH�UHTXLUHPHQW�WKDW�YRWHUV�EHDU�WKHLU�RZQ�SRVWDJH³D�VLQJOH�����FHQW�VWDPS³

ZKHQ�FKRRVLQJ�WR�UHWXUQ�WKHLU�FRPSOHWHG�EDOORW�E\�PDLO�LV�VHOI�HYLGHQWO\�D�́ UHDVRQDEOH��

QRQGLVFULPLQDWRU\� UHVWULFWLRQ>@�µ� ,G�� �LQWHUQDO� TXRWDWLRQ�PDUNV� RPLWWHG��� 7KH� YDVW�

PDMRULW\�RI�VWDWHV�QDWLRQZLGH�H[SHFW�DEVHQWHH�YRWHUV�WR�EHDU�WKLV�PLQRU��LQFLGHQWDO�

H[SHQVH��6HH 9233��7DEOH�����6WDWHV�ZLWK�3RVWDJH�3DLG�(OHFWLRQ�0DLO��1$7·/�&21)�

2)�67$7(�/(*,6/$785(6��6HSW�������������KWWSV���ELW�O\��K67)'P��([SHUW�$IILGDYLW�RI�

'U��0�9��+RRG��,,,��3K�'���´+RRG�$II�µ�������²����DWWDFKHG�DV�'RF��([��������3ODLQWLIIV·�
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FRQWHQWLRQ�WKDW�SXUFKDVLQJ�D�VLQJOH����FHQW�VWDPS�LPSRVHV�D�´VLJQLILFDQW�KXUGOH>@�RQ�

1RUWK� &DUROLQLDQ·V� H[HUFLVH� RI� WKH� IUDQFKLVHµ� LV� PHULWOHVV�� LG�� DW� ���� ,QGHHG�� LQ�

&UDZIRUG�WKH�8�6��6XSUHPH�&RXUW�IRXQG�WKDW�,QGLDQD·V�YRWHU�,'�ODZ�IDLOHG�WR�LPSRVH�

D�VHYHUH�EXUGHQ�RQ�YRWLQJ�GHVSLWH�WKH�IDFW�WKDW�VRPH�YRWHUV�PD\�KDYH�EHHQ�UHTXLUHG�

WR�SD\�EHWZHHQ����DQG�����IRU�D�FRS\�RI�WKHLU�ELUWK�FHUWLILFDWH�LQ�RUGHU�WR�REWDLQ�D�

YRWHU�,'��6HH�����8�6��DW�����Q�����FRQWUROOLQJ�RSLQLRQ�RI�6WHYHQV��-����

&RXUWV�KDYH�DJUHHG�WKDW�YRWHUV�EHDULQJ�WKHLU�RZQ�SRVWDJH�H[SHQVHV�WR�VXEPLW�

WKHLU�FRPSOHWHG�DEVHQWHH�EDOORWV�GRHV�QRW�LPSRVH�D�VHYHUH�EXUGHQ�RQ�WKH�ULJKW�WR�YRWH��

HYHQ�LQ�WKH�FRQWH[W�RI�WKH�&29,'����SDQGHPLF��,Q�'&&&�Y��=LULD[��1R�����FY������

�����8�6�� 'LVW�� /(;,6� ������� �1�'�� 2NOD�� 6HSW�� ���� ������� WKH� FRXUW� IRXQG� WKDW�

SRVWDJH�´LV�D�W\SH�RI�¶XVXDO�EXUGHQ>@�RI�YRWLQJ�·µ�LG��DW�����TXRWLQJ�&UDZIRUG������8�6��

DW����²�����GHWHUPLQHG�WKDW�´SODLQWLIIV�KDYH�QRW�HVWDEOLVKHG�WKDW�WKH�ODFN�RI�SRVWDJH�

ZLOO�UHVXOW�LQ�GLVHQIUDQFKLVHPHQW�RU�DQ�XQGXH�EXUGHQ�RQ�DQ\�YRWHU�µ�DQG�FRQFOXGHG�

WKDW� WKH� EXUGHQ� WKH� UHTXLUHPHQW� LPSRVHG�ZDV� ´OLJKW�µ� LG�� )XUWKHUPRUH�� WKH� FRXUW�

GHWHUPLQHG� WKDW� WKH� SROLF\� RI� WKH� 8636� ´LV� WR� GHOLYHU� WKH� EDOORW�� LUUHVSHFWLYH� RI�

ZKHWKHU� LW� KDV� SRVWDJH� RU� QRW�µ� ,G�� �3ODLQWLIIV·� H[SHUW� 0D\HU� FRQILUPHG� WKDW� WKH�

8636·V�SROLF\�LV�WR�´GHOLYHU�DEVHQWHH�EDOORWV�ZLWKRXW�D�VWDPS�µ�DQG�WKHUHIRUH�WKDW�´LQ�

WKHRU\�� >LW@�VKRXOG�EH�WUXHµ�WKDW� ´QR�RQH� LQ�1RUWK�&DUROLQD�ZLOO�EH�GLVHQIUDQFKLVHG�

EHFDXVH�WKH\�IDLOHG�WR�SXW�D�VWDPS�RQ�WKHLU�DEVHQWHH�EDOORW�UHWXUQ�HQYHORSH�µ�.HQQHWK�

0D\HU� ([SHUW� 'HSRVLWLRQ� 7UDQVFULSW� DW� �����²��� �DWWDFKHG� DV�'RF�� ([�� ������ 7KH�

'LVWULFW�&RXUW�IRU�WKH�1RUWKHUQ�'LVWULFW�RI�*HRUJLD�UHFHQWO\�UHMHFWHG�D�VLPLODU�FODLP�

XQGHU�$QGHUVRQ�%XUGLFN�DQG�GLG�QRW�ILQG�D�FRQVWLWXWLRQDO�YLRODWLRQ��1HZ�*D��3URMHFW�
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Y��5DIIHQVSHUJHU��1R�����FY������������8�6��'LVW��/(;,6���������DW� ��� �1�'��*D��

$XJ�������������

:KDW�OLWWOH�GLVFRYHU\�/HJLVODWLYH�'HIHQGDQWV�KDYH�EHHQ�DEOH�WR�FRQGXFW�EHIRUH�

3ODLQWLIIV� XQLODWHUDOO\� VKXW� GRZQ� GHSRVLWLRQV� LQ� WKLV� FDVH� IXUWKHU� XQGHUPLQHV�

3ODLQWLIIV·�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��:LWK�UHVSHFW�WR�FRQFHUQV�UHODWHG�WR�WKH�

GHOD\V�LQ�WKH�SRVWDO�VHUYLFH�DQG�ODFN�RI�DFFHVV�WR�D�VWDPS��HDFK�RI�WKH�LQGLYLGXDO�YRWHUV�

GHSRVHG� EHIRUH� ZKR� SODQ� WR� YRWH� DEVHQWHH� DGPLWWHG� DW� OHDVW� RQH� RI� WKH� IROORZLQJ��

����WKH\�KDYH�D�VWDPS��VHH�5HEHFFD�-RKQVRQ�'HSRVLWLRQ�7UDQVFULSW��´-RKQVRQ�7U�µ��DW�

�����²��� �DWWDFKHG� DV� 'RF�� ([�� ������ &DUHQ� 5DELQRZLW]� 'HSRVLWLRQ� 7UDQVFULSW�

�´5DELQRZLW]�7U�µ��DW������²����DWWDFKHG�DV�'RF��([��������DQG�����WKH\�FRXOG�DVN�IRU�

D� VWDPS� RU� UHJXODUO\� IUHTXHQW� SODFHV� WKDW� VHOO� VWDPSV�� VHH� 6XVDQ� %DUNHU� )RZOHU�

'HSRVLWLRQ�7UDQVFULSW��´)RZOHU�7U�µ��DW������²����DWWDFKHG�DV�'RF��([��������JRHV�WR�

JURFHU\�VWRUH��������²����JRHV�WR�GUXJVWRUH��������²����JRHV�WR�JDV�VWDWLRQV��������²���

�RUGHUV�IURP�$PD]RQ��������²����FRXOG�DVN�SDUHQWV�IRU�VWDPS���

E� %DOORW�5HFHLSW�'HDGOLQH��

/LNHZLVH��3ODLQWLIIV�FDQQRW�SODXVLEO\�FODLP�WKDW�1RUWK�&DUROLQD·V�GHDGOLQH�IRU�

UHFHLSW�RI�FRPSOHWHG�DEVHQWHH�EDOORWV�VRPHKRZ�´VHYHUHO\�EXUGHQ>V@µ�WKH�ULJKW�WR�YRWH��

/LEHUWDULDQ�3DUW\�RI�1�&�������1�&��DW�����VHH�DOVR 1HZ�*D��3URMHFW�Y��5DIIHQVSHUJHU��

1R�� ���������� DW� �²�� ���WK�&LU��2FW�� ��� ������ �DWWDFKHG� DV�'RF�� ([�� ����� �VWD\LQJ�

GLVWULFW�FRXUW�LQMXQFWLRQ�WKDW�H[WHQGHG�*HRUJLD·V�DEVHQWHH�EDOORW�UHFHLSW�GHDGOLQH³

�����S�P��RQ�HOHFWLRQ�GD\³EHFDXVH�WKDW�GHDGOLQH�GLG�QRW�VHYHUHO\�EXUGHQ�WKH�ULJKW�WR�

YRWH���2EYLRXVO\��WKH�QHHG�WR�IDLUO\�DQG�H[SHGLWLRXVO\�FRXQW�WKH�EDOORWV�DQG�GHWHUPLQH�
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WKH�HOHFWLRQ�UHVXOWV�QHFHVVLWDWHV�VRPH�GHDGOLQH�IRU�VXEPLWWLQJ�DEVHQWHH�EDOORWV��DQG�

1RUWK�&DUROLQD·V�FXWRII³ZKLFK�DOORZV�EDOORWV�SRVWPDUNHG�EHIRUH�WKH�HQG�RI�HOHFWLRQ�

GD\�WR�FRPH�LQ�XS�WR�WKUHH�GD\V�ODWHU³LV�PRUH�JHQHURXV�WKDQ�PRVW��6HH�+RRG�$II��DW�

���ILJ����:KLOH�3ODLQWLIIV�FRPSODLQ�DERXW�DQWLFLSDWHG�SRVWDO�GHOD\V��LW�VLPSO\�FDQQRW�

EH�UHDOLVWLFDOO\�GHQLHG�WKDW�1RUWK�&DUROLQD·V�GHDGOLQH�JLYHV�DEVHQWHH�YRWHUV�´DPSOH�

RSSRUWXQLW\µ³DOOHJHG�8636� GHOD\V� DQG� DOO³WR� JHW� WKHLU� YRWHV� LQ� RQ� WLPH�� DQG� LW�

WKHUHIRUH�GRHV�QRW�´EXUGHQ>@�WKHP�LQ�DQ\�PHDQLQJIXO�ZD\�µ�3LVDQR������)��G�DW����²

����$OO�3ODLQWLIIV�KDYH�WR�GR�LV�PDLO�LQ�WKHLU�EDOORWV�IDU�HQRXJK�LQ�DGYDQFH�RI�HOHFWLRQ�

GD\�WR�HQVXUH�WKH\�DUH�UHFHLYHG�RQ�WLPH³DV�3ODLQWLII�-RKQVRQ�KDV�GRQH��3UHVXPDEO\��

D�ZHHN�LQ�DGYDQFH�RI�HOHFWLRQ�GD\�ZRXOG�EH�HQRXJK��DV�WKDW�ZRXOG�JLYH�WKHLU�EDOORWV�

PRUH� WLPH� WR� DUULYH� WKDQ� WKH� UHOLHI� WKH\� DUH� VHHNLQJ�� 7KDW� LV� SUHFLVHO\� ZKDW� WKH�

1&6%(�LV�DGYLVLQJ�YRWHUV��ERWK�RQ�LWV�ZHEVLWH�DQG�LQ�WKH�MXGLFLDO�YRWHU�JXLGH�VHQW�WR�

HYHU\�KRXVHKROG�LQ�WKH�6WDWH��6HH 'HWDLOHG�,QVWUXFWLRQV�IRU�9RWLQJ�E\�0DLO��1�&� 67$7(�

%'��2)�(/(&7,216��KWWSV���ELW�O\��(�=[/���ODVW�DFFHVVHG�2FW������������-XGLFLDO�9RWHU�

*XLGH������DW�����1�&� 67$7(�%'��2)�(/(&7,216��KWWSV���ELW�O\��(33��N��ODVW�DFFHVVHG�

2FW������������´:H�VWURQJO\�UHFRPPHQG�PDLOLQJ�\RXU�FRPSOHWHG�EDOORW�EHIRUH�2FWREHU�

���IRU�D�WLPHO\�GHOLYHU\�µ���$QG�WKLV�LV�OHDYLQJ�WR�WKH�VLGH�WKH�RSWLRQV�RI�GURSSLQJ�RII�D�

EDOORW�LQ�SHUVRQ�UDWKHU�WKDQ�VHQGLQJ�LW�WKURXJK�WKH�PDLO��DV�3ODLQWLIIV�7RP�.RFLHPED�

DQG�5RVDO\Q�.RFLHPED�KDYH�GRQH���RU�YRWLQJ�LQ�SHUVRQ��ZKLFK��IRU�WKRVH�DW�KHLJKWHQHG�

ULVN�RI�FRPSOLFDWLRQV�IURP�&29,'����LQIHFWLRQ��FDQ�EH�GRQH�FXUEVLGH�ZLWKRXW�HQWHULQJ�

WKH�SROOLQJ�SODFH��6HH�1�&��6WDWH�%G��RI�(OHFWLRQV��1XPEHUHG�0HPR����������6HSW�����

�������KWWSV���ELW�O\���2QU�0��
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0DVVDFKXVHWWV·� KLJKHVW� FRXUW� UHFHQWO\� UHMHFWHG� D� VLPLODU� FKDOOHQJH� WR� WKDW�

6WDWH·V� EDOORW� UHFHLSW� GHDGOLQH�� ,Q� OLQH� ZLWK� WKH� UHTXLUHPHQW� LQ� PRVW� VWDWHV�� WKH�

0DVVDFKXVHWWV�GHDGOLQH�DW�LVVXH�UHTXLUHG�DOO�DEVHQWHH�EDOORWV�WR�EH�UHFHLYHG�EHIRUH�

WKH�HQG�RI�HOHFWLRQ�GD\�LWVHOI³ZLWKRXW�1RUWK�&DUROLQD·V�H[WUD�WKUHH�GD\�JUDFH�SHULRG��

6HH *URVVPDQ�Y��6HF·\�RI�WKH�&RPPRQZHDOWK������1�(��G�����������0DVV��/(;,6������

DW��²�� �0DVV�����������7KH�0DVVDFKXVHWWV�6XSUHPH�-XGLFLDO�&RXUW�KHOG� WKDW� WKLV�

GHDGOLQH� ´GRHV� QRW� VLJQLILFDQWO\� LQWHUIHUH� ZLWK� WKH� FRQVWLWXWLRQDO� ULJKW� WR� YRWH�µ�

SDUWLFXODUO\�JLYHQ�WKH�REYLRXV�QHFHVVLW\�RI�VRPH�´UHDVRQDEOH�GHDGOLQHVµ�DQG�WKH�IDFW�

WKDW�́ YRWHUV��LQFOXGLQJ�WKRVH�ZKR�KDYH�UHTXHVWHG�PDLO�LQ�EDOORWV��KDYH�PXOWLSOH�YRWLQJ�

RSWLRQV��DQG�WKXV�DUH�QRW�OLPLWHG�WR�UHWXUQLQJ�WKHLU�EDOORWV�E\�PDLO�µ�,G��DW��������6R�

WRR� KHUH�� $QG� QRWDEO\�� HYHQ� ZKHQ� JUDQWLQJ� UHOLHI� WR� SODLQWLIIV� FKDOOHQJLQJ�

3HQQV\OYDQLD·V�EDOORW�UHFHLSW�GHDGOLQH��WKH�6XSUHPH�&RXUW�RI�3HQQV\OYDQLD�H[WHQGHG�

WKDW� GHDGOLQH� IURP� ����� S�P�� RQ� HOHFWLRQ� GD\� WR� ����� S�P�� RQO\� WKUHH� GD\V� DIWHU³

HVVHQWLDOO\�WKH�VDPH�GHDGOLQH�WKDW�1RUWK�&DUROLQD�FXUUHQWO\�KDV�DQG�D�PXFK�VKRUWHU�

H[WHQVLRQ� WKDQ� WKH� QLQH�GD\� H[WHQVLRQ� 3ODLQWLIIV� UHTXHVW��3D��'HPRFUDWLF� 3DUW\� Y��

%RRFNYDU��1R������00������������3D��/(;,6�������DW�����3D��6HSW�������������

'HSRVLWLRQ�WHVWLPRQ\�FRQILUPV�WKH�ODFN�RI�PHULW�LQ�3ODLQWLIIV·�FODLP��7KH�RQH�

3ODLQWLII�GHSRVHG�WKXV�IDU�ZKR�KDG�H[SHULHQFH�LQ�WKH�SDVW�ZLWK�KHU�DEVHQWHH�EDOORW�

�� *URVVPDQ� FRQVLGHUHG� D� FKDOOHQJH� WR� WKH� 0DVVDFKXVHWWV� GHDGOLQH� IRU� UHFHLSW� RI�
DEVHQWHH� YRWHV� LQ� WKH� 6HSWHPEHU� �� SULPDU\� HOHFWLRQ�� ´EHIRUH� �� 3�0�� RQ� 6HSWHPEHU� ��µ�
*URVVPDQ�� �����0DVV��/(;,6������ DW� ���0DVVDFKXVHWWV·� UHFHLSW�GHDGOLQH� IRU� WKH�JHQHUDO�
HOHFWLRQ�LV�WKH�VDPH�DV�1RUWK�&DUROLQD·V³D�EDOORW�LV�WLPHO\�LI�LW�´LV�UHFHLYHG�QRW�ODWHU�WKDQ���
3�0�� RQ� 1RYHPEHU� ��� �����µ� L�H��� WKUHH� GD\V� DIWHU� WKH� HOHFWLRQ�� ´DQG�PDLOHG� RQ� RU� EHIRUH�
1RYHPEHU���������µ�DV�HYLGHQFHG�E\�D�1RYHPEHU���SRVWPDUN�������0$66� $&76�FK�������VHF��
��K������
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EHLQJ� GHOD\HG� LQ� WKH�PDLO� DQG�ZKR� LV� DGYRFDWLQJ� IRU� H[WHQGLQJ� WKH� EDOORW� UHFHLSW�

GHDGOLQH�DGPLWWHG�WKH�SUREOHP�ZDV�QRW�ZLWK�KHU�SULRU�EDOORW�QRW�JHWWLQJ�EDFN�WR�KHU�

FRXQW\�ERDUG�RI�HOHFWLRQ�RQ�WLPH��EXW�ZLWK�KHU�UHFHLYLQJ�KHU�EDOORW�LQ�WKH�ILUVW�LQVWDQFH��

6HH�)RZOHU�7U��DW�����²����6KH�DGPLWWHG�WKDW�QRQH�RI�WKH�UHOLHI�3ODLQWLIIV�DUH�VHHNLQJ�

ZRXOG�KDYH�DGGUHVVHG�WKH�SUREOHP�VKH�H[SHULHQFHG�LQ�WKH�SDVW��DQG�WKDW�VKH�GRHV�QRW�

LQWHQG�WR�ZDLW�XQWLO�WKH�ODVW�PLQXWH�WR�PDLO�KHU�DEVHQWHH�EDOORW�LQ�WKLV�HOHFWLRQ��EXW�

LQVWHDG�WR�YRWH�DQG�UHWXUQ�KHU�EDOORW�WKH�GD\�VKH�JHWV�LW��6HH LG��DW������²����

F� :LWQHVV�5HTXLUHPHQW��

1RUWK� &DUROLQD·V� DEVHQWHH� YRWLQJ� ZLWQHVV� UHTXLUHPHQW³UHGXFHG�� IRU� WKH�

1RYHPEHU������HOHFWLRQ��WR�D�VLQJOH�ZLWQHVV³OLNHZLVH�GRHV�QRW�VHYHUHO\�EXUGHQ�WKH�

ULJKW�WR�YRWH��(YHQ�IRU�WKRVH�YRWHUV�ZKR�OLYH�DORQH��DVNLQJ�D�IDPLO\�PHPEHU��IULHQG��

QHLJKERU��RU�FRZRUNHU�WR�WDNH�D�IHZ�PLQXWHV�WR�REVHUYH�WKDW�YRWHU�FDVW�KHU�YRWH�DQG�

WKHQ�ZULWH�WKHLU�QDPH��DGGUHVV��DQG�VLJQDWXUH�LV�KDUGO\�WKH�W\SH�RI�´VHYHUH�EXUGHQ�µ�

/LEHUWDULDQ�3DUW\�RI�1�&�������1�&��DW����� WKDW� ´WRWDOO\�GHQLH>V@µ� WKH�ULJKW� WR�YRWH��

0D\V������)��G�DW������

7KDW� LV� VR� QRWZLWKVWDQGLQJ� 3ODLQWLIIV·� FRQWHQWLRQV� WKDW� ´LQWHUDFWLQJ� ZLWK�

LQGLYLGXDOV� RXWVLGH� RI� RQH·V� KRXVHKROG� FDQ� SRVH� WKH� ULVN� RI� FRQWUDFWLQJ� D� KLJKO\�

FRQWDJLRXV�DQG�GDQJHURXV�YLUXV�µ�3OV�·�0HP��DW�����(YHQ�YRWHUV�ZKR�OLYH�DORQH�DQG�

DUH�VRFLDO�GLVWDQFLQJ�IURP�DOO�RWKHU�DGXOWV�FDQ�VDWLVI\�WKH�ZLWQHVV�UHTXLUHPHQW�ZKLOH�

DELGLQJ�E\�DOO� UHOHYDQW� VRFLDO�GLVWDQFLQJ�DQG� VDQLWL]DWLRQ�JXLGHOLQHV��)RU� H[DPSOH��

DQ\�IDPLO\�PHPEHU��IULHQG��QHLJKERU��PDLO�GHOLYHU\�SHUVRQ��IRRG�GHOLYHU\�SHUVRQ��RU�

PXOWLSDUWLVDQ� DVVLVWDQFH� WHDP� �´0$7µ�� PHPEHU� FDQ� ZDWFK� WKH� YRWHU� PDUN� WKHLU�
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EDOORW�WKURXJK�D�ZLQGRZ��JODVV�GRRU��RU�RWKHU�EDUULHU��$W�WKDW�SRLQW��WKH�YRWHU�FDQ�SDVV�

WKH�EDOORW�XQGHU�D�FORVHG�GRRU�RU�WKURXJK�DQ�RSHQ�ZLQGRZ�WR�EH�PDUNHG��VLJQHG��DQG�

UHWXUQHG� �DIWHU�KDQGZDVKLQJ�RU�VDQLWL]LQJ��ZLWKRXW�GLUHFW� LQWHUDFWLRQ�EHWZHHQ�WKH�

WZR�SHUVRQV��7KHVH� RSWLRQV� DUH� DYDLODEOH� WR� SUDFWLFDOO\� DOO� YRWHUV� OLYLQJ� DORQH�DQG�

ZRXOG�QRW�UHTXLUH�WKH�YRWHU�RU�WKH�ZLWQHVV�WR�FRPH�ZLWKLQ�VL[�IHHW�RI�HDFK�RWKHU�RU�

EUHDN� RWKHU� VRFLDO�GLVWDQFLQJ� JXLGHOLQHV�� %\� HQJDJLQJ� LQ� WKHVH� VRUWV� RI� SURWHFWLYH�

DFWLYLWLHV�� YRWHUV� FDQ� YRWH�ZLWKRXW� H[SRVLQJ� WKHPVHOYHV� WR� DQ\� DSSUHFLDEOH� ULVN� RI�

FRQWUDFWLQJ�WKH�YLUXV��,QGHHG��WKH�1&6%(�KDV�H[SUHVVO\�DGYLVHG�YRWHUV�RQ�FRPSO\LQJ�

ZLWK�WKH�ZLWQHVV�UHTXLUHPHQW�LQ�D�VDIH�PDQQHU���

$V�WKH�IHGHUDO�FRXUW�IRU�WKH�0LGGOH�'LVWULFW�RI�1RUWK�&DUROLQD�UHFHQWO\�IRXQG�LQ�

UHMHFWLQJ� D� VLPLODU� FKDOOHQJH� WR� WKH� 6WDWH·V� ZLWQHVV� UHTXLUHPHQW�� ´HYHQ� KLJK�ULVN�

YRWHUV�FDQ�FRPSO\�ZLWK�WKH�2QH�:LWQHVV�5HTXLUHPHQW�LQ�D�UHODWLYHO\�ORZ�ULVN�ZD\��DV�

ORQJ�DV�WKH\�SODQ�DKHDG�DQG�DELGH�E\�DOO�UHOHYDQW�SUHFDXWLRQDU\�PHDVXUHV��OLNH�VRFLDO�

GLVWDQFLQJ��XVLQJ�KDQG�VDQLWL]HU��DQG�ZHDULQJ�D�PDVN��LQ�RWKHU�ZRUGV��WKH�EXUGHQ�RQ�

YRWHUV�LV�PRGHVW�DW�PRVW�µ�'HPRFUDF\�1�&��������8�6��'LVW��/(;,6���������DW������

VHH�DOVR '&&&�������8�6��'LVW��/(;,6���������DW���²����2QFH�DJDLQ��WKHUH�LV�VLPSO\�

QR�UHDOLVWLF� ULVN�DVVRFLDWHG�ZLWK�KDYLQJ�DQRWKHU�DGXOW�ZLWQHVV� WKH�H[HFXWLRQ�RI�DQ�

DEVHQWHH�EDOORW�WKURXJK�D�FORVHG�ZLQGRZ��VR�ORQJ�DV�WKH�WZR�SDUWLHV�XVH�VHSDUDWH�SHQV�

DQG� WKH� EDOORW� LWVHOI� LV� GLVLQIHFWHG� EHIRUH� LW� LV� SDVVHG� EHWZHHQ� WKHP�� 6HH� ([SHUW�

$IILGDYLW�RI�3KLOLS�6��%DULH��0�'���0�%�$�� �´%DULH�$II�µ������� �DWWDFKHG�DV�'RF��([��

������

�� )$4V��9RWLQJ�E\�0DLO� LQ�1RUWK�&DUROLQD� LQ�������1�&� 67$7(�%'��2)�(/(&7,216
�6HSW������������KWWSV���ELW�O\���YJFL,��
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0RUHRYHU�� WKH� ZLWQHVV� UHTXLUHPHQW� VHUYHV� WKH� LPSRUWDQW� 6WDWH� LQWHUHVWV� RI�

SURWHFWLQJ�WKH�LQWHJULW\�RI�LWV�HOHFWLRQV��SUHYHQWLQJ�IUDXG��DQG�IRVWHULQJ�FRQILGHQFH�LQ�

WKH�HOHFWLRQ�SURFHVV��7KH�UHTXLUHPHQW�LV�´HVSHFLDOO\�LPSRUWDQWµ�GXULQJ�WKH�SDQGHPLF�

EHFDXVH�LW�KHOSV�´LGHQWLI\�SRWHQWLDO�LUUHJXODULWLHV�ZLWK�DEVHQWHH�YRWLQJ�µ�ZKLFK�´WDNHV�

SODFH�HQWLUHO\�RXW�RI�WKH�VLJKW�RI�HOHFWLRQ�RIILFLDOV�DQG�LV�PRUH�VXVFHSWLYH�WR�LUUHJXODULW\�

DQG� IUDXG� WKDQ� RWKHU�PHWKRGV� RI� YRWLQJ�µ�$IILGDYLW� RI�.LPEHUO\�:HVWEURRN�6WUDFK�

�����²��� �DWWDFKHG� DV� 'RF�� ([�� ������ $FFRUGLQJO\�� WKH� ZLWQHVV� UHTXLUHPHQW� ZDV�

SLYRWDO� LQ� DOORZLQJ� WKH� 1&6%(� WR� IHUUHW� RXW� WKH� SDWWHUQV� RI� IUDXGXOHQW� DEVHQWHH�

EDOORWV� VXEPLWWHG� DV� SDUW� RI� WKH� 'RZOHVV� VFDQGDO�� ,G�� ������ (OLPLQDWLQJ� WKH�

UHTXLUHPHQW� ZRXOG� GLYHVW� WKH� 1&6%(� DQG� ORFDO� FRXQW\� ERDUGV� RI� HOHFWLRQV� RI� D�

´YDOXDEOH�WRRO>@�>IRU@�GHWHFWLQJ�DQG�LQYHVWLJDWLQJ�LUUHJXODULWLHV�DQG�IUDXG�µ�,G��������

3ODLQWLIIV·� GHSRVLWLRQ� WHVWLPRQ\� GRHV� QRW� KHOS� WKHLU� FODLP�� (DFK� RI� WKH�

LQGLYLGXDO� YRWHUV� GHSRVHG� ZKR� DOOHJH� WKH\� OLYH� DORQH� DQG� DUH� FRQFHUQHG� DERXW�

FRPSO\LQJ�ZLWK�WKH�ZLWQHVV�UHTXLUHPHQW�DGPLWWHG�WR�RQH�RU�PRUH�RI�WKH�IROORZLQJ������

KDYLQJ�UHJXODU�FRQWDFW�ZLWK�RWKHU�LQGLYLGXDOV�RXWVLGH�WKHLU�KRPH�VLQFH�0DUFK�������

VHH�-RKQVRQ�7U��DW������²��������²��������²���������²���������²���������²��������²

��� �VSHQW�ZHHNHQG�DW�FRXVLQ·V� ODNH�KRXVH��JRWWHQ�WDNH�RXW�QXPHURXV�WLPHV��JRWWHQ�

KDLUFXWV�DQG�SHGLFXUHV��VHHV�KHU�\DUG�PDQ�ZHHNO\��KDV�YLVLWHG�ZLWK�D�IULHQG�RXWGRRUV�

IRU�RYHU�DQ�KRXU��DQG�GURYH�D� IULHQG�WR�KDYH� OXQFK�DW�KHU�FOXE���5DELQRZLW]�7U��DW�

�����������²��� �EHHQ�WR�GUXJ�VWRUH��JRWWHQ�KDLUFXW��EHHQ�WR�GRFWRUV�DQG�WRRN�D�ULGH�

VKDUH�VHUYLFH�WR�JHW�WKHUH�DQG�EDFN�WKUHH�WLPHV�������KDYLQJ�VRPHRQH�WKH\�FRXOG�DVN�

WR�ZLWQHVV�WKHLU�EDOORW��VHH�-RKQVRQ�7U��DW������²����������²���5DELQRZLW]�7U��DW�����²
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���� ����²���� �����²������� RU� ���� HYHQ� KDYLQJ� DOUHDG\� PDGH� DUUDQJHPHQWV� IRU� D�

ZLWQHVV�� VHH� -RKQVRQ� 7U�� DW� ����²�� �VWDWLQJ� WKDW� ´D� IULHQG� RIIHUHG� WR� FRPH� RYHU� ²�

ZDQWHG�KHUV�ZLWQHVVHG��DQG�ZH�GR�HDFK�RWKHU·Vµ���)RU�WKRVH�ZLWQHVVHV�ZKR�GR�QRW�OLYH�

DORQH�� WKH\� UHDGLO\� DGPLWWHG� WKH\� FRXOG� KDYH� VRPHRQH� ZLWQHVV� WKHLU� EDOORWV�� 6HH

)RZOHU�7U��DW������²������-DGH�-XUHN�'HSRVLWLRQ�7UDQVFULSW��´-XUHN�7U�µ��DW������²���

�DWWDFKHG�DV�'RF��([��������:LOOLDP�'ZRUNLQ�'HSRVLWLRQ�7UDQVFULSW��´'ZRUNLQ�7U�µ��

DW������²������DWWDFKHG�DV�'RF��([��������,QGHHG��-RKQVRQ�KDV�QRZ�VXFFHVVIXOO\�YRWHG�

VR�VKH�DSSDUHQWO\�ZDV�DEOH�WR�VHFXUH�D�ZLWQHVV��

G� (DUO\�9RWLQJ��

3ODLQWLIIV�FRQWHQG�WKDW�´OLPLWDWLRQV�RQ�WKH�QXPEHU�RI�GD\V�DQG�KRXUV�RI�HDUO\�

YRWLQJ� WKDW� FRXQWLHV�PD\� RIIHU� EXUGHQV� LQ�SHUVRQ� YRWLQJ�µ� 3OV�·�0HP�� DW� ���� 7KH\�

DVVHUW�WKDW�WKH�´SDQGHPLF�ZLOO�IRUFH�FRXQWLHV�WR�RIIHU�IHZHU�WRWDO�HDUO\�YRWLQJ�ORFDWLRQV�

WKDQ�WKH\�ZRXOG�XQGHU�QRUPDO� FLUFXPVWDQFHV��DQG� WKH�UHVXOWLQJ� IHZHU�FXPXODWLYH�

HDUO\�YRWLQJ�KRXUV�ZLOO�OHDG�WR�ODUJHU�FURZGV�DQG�ORQJ�OLQHV�IRU�WKRVH�ZKR�DWWHPSW�WR�

YRWH�LQ�SHUVRQ�µ�,G��7KHVH�´FURZGHG�SROOLQJ�SODFHVµ�ZLOO�IRUFH�3ODLQWLIIV�WR�´ULVN>@�WKHLU�

KHDOWK�LQ�RUGHU�WR�FDVW�WKHLU�YRWHV�µ�,G�

)LUVW��WKH�GDWD�GRHV�QRW�EHDU�RXW�3ODLQWLIIV·�GLUH�SUHGLFWLRQV�DERXW�SROOLQJ�SODFH�

FURZGV�� ´>7@KH� QXPEHU� RI� HDUO\� YRWLQJ� VLWHV� SHU� FRXQW� UHPDLQV� VWDEOH� LQ� ����µ� DV�

FRPSDUHG�WR�������DQG�WKH�́ QXPEHU�RI�HDUO\�YRWLQJ�KRXUV�DQG�GD\V�RIIHUHG�LQ�WKH������

JHQHUDO�HOHFWLRQ�UHSUHVHQWV�D�ODUJH�LQFUHDVH�RYHU�WKH�SULRU�WZR�SUHVLGHQWLDO�HOHFWLRQ�

\HDUV�µ� ([SHUW� $IILGDYLW� RI� .HHJDQ� &DOODQDQ�� 3K�'�� �´&DOODQDQ� $II�µ�� ������ ���

�DWWDFKHG�DV�'RF��([��������&RQVHTXHQWO\��LQVWHDG�RI�OHDGLQJ�WR�FURZGHG�SROOLQJ�SODFHV�
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DQG�ORQJ�OLQHV��WKLV�´VLJQLILFDQW�LQFUHDVH�LQ�YRWLQJ�KRXUV�DQG�GD\V�PD\�ORJLFDOO\�EH�

H[SHFWHG�WR�UHGXFH�DYHUDJH�ZDLWLQJ�WLPHV�DW�1RUWK�&DUROLQD·V�HDUO\�YRWLQJ�VLWHV�µ�,G�

������0RUHRYHU��´YRWHU�SUHIHUHQFH�IRU�LQ�SHUVRQ�YRWLQJ�LV�H[SHFWHG�WR�IDOO�VXEVWDQWLDOO\�

LQ������DV�FRPSDUHG�WR������DQG������µ�LG�³RYHU�����PLOOLRQ�DEVHQWHH�EDOORWV�KDYH�

EHHQ�UHTXHVWHG�DV�RI�2FWREHU����������FRPSDUHG�ZLWK�PHUHO\���������UHTXHVWV����GD\V�

EHIRUH�WKH������HOHFWLRQ³ORJLFDOO\�HQWDLOLQJ�OHVV�FURZGHG�LQ�SHUVRQ�SROOLQJ�SODFHV��6HH�

DOVR�'HYRUH�$II������²����H[SODLQLQJ�HIIRUWV�PDGH�WR�HQODUJH�HDUO\�YRWLQJ�VLWHV�DQG�

SURYLGH�PRUH�RSSRUWXQLWLHV�WR�YRWH���

6HFRQG��QHLWKHU�GRHV�WKH�GDWD�VXSSRUW�3ODLQWLIIV·�FODLPV�DERXW�ULVNV�WR�KHDOWK�

DW� LQ�SHUVRQ� YRWLQJ� SODFHV�� 3ODLQWLIIV� FDQQRW� HVWDEOLVK� WKDW� SROOLQJ� SODFHV� ZLOO� QRW�

DELGH� E\� QHFHVVDU\� DQG� DSSURSULDWH� VRFLDO� GLVWDQFLQJ� DQG� VDQLWL]LQJ� SURWRFROV�

VSHFLILFDOO\� GHVLJQHG� WR� PLWLJDWH� WKRVH� ULVNV�� 6HH� 1�&�� 6WDWH� %G�� RI� (OHFWLRQV��

1XPEHUHG�0HPR��������� DW��²�� �$XJ�� ���� ������� KWWSV���ELW�O\��MS�N2�� �UHTXLULQJ�

HOHFWLRQ�RIILFLDOV�WR�LPSOHPHQW�VXFK�PHDVXUHV��LQFOXGLQJ�PDQGDWHG�VRFLDO�GLVWDQFLQJ��

PDVNV�IRU�DOO�HOHFWLRQ�ZRUNHUV��DQG�IUHTXHQW�VDQLWL]LQJ�RI�KLJK�WRXFK�DUHDV���5HFHQW�

SHHU�UHYLHZHG� UHVHDUFK� IRXQG� WKDW� WKH� $SULO� HOHFWLRQ� LQ�:LVFRQVLQ� KLJKOLJKWHG� E\�

3ODLQWLIIV�SURGXFHG�´QR�GHWHFWDEOH�VSLNHµ�LQ�&29,'����LQIHFWLRQV�DQG�WKXV�DSSHDUV�WR�

KDYH�EHHQ�´D�ORZ�ULVN�DFWLYLW\�µ���'U��)DXFL��WKH�QDWLRQ·V�OHDGLQJ�H[SHUW�RQ�LQIHFWLRXV�

GLVHDVHV�� UHFHQWO\� VXJJHVWHG� WKDW� YRWLQJ� LQ� SHUVRQ�� LQ� FRPSOLDQFH�ZLWK� UHFRJQL]HG�

VRFLDO�GLVWDQFLQJ�DQG�RWKHU�SURWHFWLYH�PHDVXUHV��SRVHV�QR�JUHDWHU� ULVN�RI� LQIHFWLRQ�

���.DWK\�/HXQJ�HW�DO���1R�'HWHFWDEOH�6XUJH�LQ�6$56�&R9���7UDQVPLVVLRQ�$WWULEXWDEOH�
WR� WKH� $SULO� ��� ����� :LVFRQVLQ� (OHFWLRQ�� ���� $0� -� 38%� +($/7+� ����� ��������
KWWSV���ELW�O\��J..:.U��
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WKDQ�JRLQJ�WR�WKH�JURFHU\�VWRUH����$QG�DJDLQ��DQ\�YRWHU�ZKR�VXIIHUV�IURP�DQ�HOHYDWHG�

ULVN�RI�&29,'����UHODWHG�FRPSOLFDWLRQV�LV�HQWLWOHG�WR�YRWH�FXUEVLGH��ZLWKRXW�HYHU�

OHDYLQJ�KLV�RU�KHU�FDU��6HH�1�&� *(1� 67$7���������������1XPEHUHG�0HPR����������

&RXQWLHV�DOVR�DUH�DXWKRUL]HG�WR�VHW�XS�ZDON�XS�FXUEVLGH�YRWLQJ�DUHDV�IRU�YRWHUV�ZKR�

GR�QRW�DUULYH�DW�WKH�SROOLQJ�SODFH�LQ�D�YHKLFOH��6HH�1XPEHUHG�0HPR���������DW����

7KDW�OHDYHV�3ODLQWLIIV�ZLWK�QRWKLQJ�PRUH�WKDQ�WKH�DOOHJDWLRQ�WKDW�WKHUH�ZLOO�EH�

´LQHYLWDEOH�FURZGV�DQG�ORQJ�OLQHVµ�DW�VRPH�SROOLQJ�SODFHV�LQ�1RYHPEHU��3OV�·�0HP��DW�

����%XW�ZKLOH�´KDYLQJ�WR�ZDLW�LQ�OLQH�PD\�FDXVH�SHRSOH�WR�EH�LQFRQYHQLHQFHG�µ�WKDW�

PLQRU� LQFRQYHQLHQFH³H[SHULHQFHG� LQ� HYHU\� HOHFWLRQ� E\� DW� OHDVW� VRPH� YRWHUV� ZKR�

UHVLGH�LQ�SRSXORXV�DUHDV³GRHV�QRW�DORQH�FRQVWLWXWH�D�VHYHUH�EXUGHQ�RQ�WKH�ULJKW�WR�

YRWH��-DFNVRQYLOOH�&RDO��IRU�9RWHU�3URW��Y��+RRG������)��6XSS���G�������������0�'��)OD��

������� VHH� DOVR *ZLQQHWW� &QW\��1$$&3� Y��*ZLQQHWW� &QW\�� %G�� RI� 5HJLVWUDWLRQ� DQG�

(OHFWLRQV������)��6XSS���G��������������������´>:@KLOH�WKH�&RXUW�XQGHUVWDQGV�WKDW�D�

ORQJ�FRPPXWH�RU�ZDLW�LQ�OLQH�FDQ�EH�DQ�LQFRQYHQLHQFH��FRXUWV�KDYH�URXWLQHO\�UHMHFWHG�

WKHVH�IDFWRUV�DV�D�VLJQLILFDQW�KDUP�WR�D�FRQVWLWXWLRQDO�ULJKW³SDUWLFXODUO\�ZKHQ�WKHUH�

LV�QR�HYLGHQFH�RI�LPSURSHU�LQWHQW�µ���

7KH�RQH�3ODLQWLII�GHSRVHG�WKXV�IDU�ZKR�LQWHQGV�WR�YRWH�LQ�SHUVRQ�DQG�DOOHJHG�

FRQFHUQV�DERXW�LQDGHTXDWH�RSSRUWXQLWLHV�WR�YRWH�OHDGLQJ�WR�ORQJ�OLQHV�DQG�FURZGV�WKDW�

ZRXOG�QHFHVVLWDWH�H[WHQGLQJ�WKH�HDUO\�YRWLQJ�SHULRG�DGPLWWHG�WKDW�KHU�UHJXODU�SROOLQJ�

SODFH�ZLOO�EH�RSHQ��WKDW�LQ�WKH�SDVW�VKH�KDV�IRXQG�WLPHV�WR�YRWH�WKDW�ZHUH�QRW�FURZGHG��

WKDW�VKH�KDV�QR�LGHD�KRZ�WKH�QXPEHU�RI�GD\V�RU�KRXUV�RI�HDUO\�YRWLQJ�FRPSDUH�WR�SULRU�

���1VLNDQ�$NSDQ��:KDW�)DXFL�6D\V� WKH�8�6��5HDOO\�1HHGV�7R�5HRSHQ�6DIHO\��1$7·/�
*(2*5$3+,&��$XJ�������������KWWSV��RQ�QDWJHR�FRP��(4=[K0��
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HOHFWLRQV��DQG�WKDW�VKH�FDQ�YRWH�DW�WLPHV�WKDW�ZLOO�EH�OHVV�FURZGHG�VXFK�DV�GXULQJ�WKH�

GD\�LQ�WKH�PLGGOH�RI�WKH�ZHHN��6HH�-XUHN�7U��DW�����²��������²��������²��������²���

����²��� )XUWKHU� XQGHUPLQLQJ� KHU� FODLPV�� WKLV� 3ODLQWLII� DGPLWWHG� VKH� FRXOG� XVH�

FXUEVLGH�YRWLQJ�EXW�WKDW�VKH�GLG�QRW�ZDQW�WR��,G��DW������²�������

H� %DOORW�+DUYHVWLQJ�%DQ��

3ODLQWLIIV�FODLP�WKDW�WKH\�DUH�LQMXUHG�E\�1RUWK�&DUROLQD·V�UHVWULFWLRQV�RQ�WKLUG�

SDUW\�DVVLVWDQFH�ZLWK�UHTXHVWLQJ�DEVHQWHH�EDOORWV�DQG�GHOLYHULQJ�FRPSOHWHG�EDOORWV��

3OV�·�0HP�� DW� ��²���� %XW�� ILUVW�� QRQH� RI� WKH� 3ODLQWLIIV� DVVHUW� WKDW� WKH\� KDYH� EHHQ�

LQMXUHG�E\� WKH�UHVWULFWLRQV�RQ�DVVLVWDQFH�ZLWK�UHTXHVWLQJ�DEVHQWHH�EDOORWV�� ,QGHHG��

HDFK�RI�WKH�3ODLQWLIIV�GHSRVHG�WKXV�IDU�ZKR�LQWHQG�WR�YRWH�DEVHQWHH�DGPLWWHG�WR�KDYLQJ�

DOUHDG\�UHTXHVWHG�WKHLU�DEVHQWHH�EDOORWV��VHH�-RKQVRQ�7U��DW�����²����5DELQRZLW]�7U��

DW� �����²���� )RZOHU� 7U�� DW� ����²���� 'ZRUNLQ� 7U�� DW� ����²������ 7KXV�� WKHUH� LV� QR�

HYLGHQFH� RI� D� VLQJOH� 3ODLQWLII� ZKR� UHTXLUHV� DVVLVWDQFH� IURP� RWKHU� LQGLYLGXDOV� RU�

RUJDQL]DWLRQV�LQ�FRPSOHWLQJ�DQG�VXEPLWWLQJ�WKHLU�DEVHQWHH�EDOORW�DSSOLFDWLRQV���

6HFRQG�� DOWKRXJK� 0V�� -RKQVRQ�� 0V�� 5DELQRZLW]�� DQG� 5RVDO\Q� DQG� 7RP�

.RFLHPED� DVVHUW� WKDW� WKH\� DUH� LQMXUHG� E\� WKH� UHVWULFWLRQV� RQ� ZKR� FDQ� GHOLYHU�

FRPSOHWHG�EDOORWV��3OV�·�0HP��DW���²����WKH\�DUH�XQOLNHO\�WR�VXFFHHG�RQ�WKHLU�FKDOOHQJH�

WR�WKH�EDOORW�KDUYHVWLQJ�EDQ��5RVDO\Q�DQG�7RP�.RFLHPED�DQG�0V��-RKQVRQ��RI�FRXUVH��

KDYH�DOUHDG\�YRWHG��VR�WKLV�&RXUW�FDQ�SURYLGH�WKHP�ZLWK�QR�UHOLHI��:LWK�UHVSHFW�WR�WKH�

RWKHUV�� 1RUWK� &DUROLQD� ODZ� FULPLQDOO\� SURKLELWV� DQ\RQH� RWKHU� WKDQ� WKH� YRWHU�� WKH�

YRWHU·V�QHDU�UHODWLYH��RU� WKH�YRWHU·V�YHULILDEOH� OHJDO�JXDUGLDQ�IURP�´UHWXUQ>LQJ@� WR�D�

FRXQW\�ERDUG�RI�HOHFWLRQV� WKH�DEVHQWHH�EDOORW�RI�DQ\�YRWHU�µ�1�&� *(1� 67$7��������
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������D������%XW�JLYHQ�WKDW�QR�FULPLQDO�SURVHFXWRUV�DUH�GHIHQGDQWV�LQ�WKLV�FDVH��WKH�

&RXUW�FDQQRW�SURYLGH�UHOLHI�IURP�WKLV�FULPLQDO�VWDWXWH�DV�UHJDUGOHVV�RI�ZKDW�WKLV�&RXUW�

GRHV�SURVHFXWRUV�ZLOO�UHPDLQ�IUHH�WR�SURVHFXWH�YLRODWLRQV��,Q�RWKHU�ZRUGV��3ODLQWLIIV·�

FODLPV� FKDOOHQJLQJ� WKLV� FULPLQDO� EDOORW� KDUYHVWLQJ� UHVWULFWLRQ�� DV� SOHDGHG�� DUH� QRW�

UHGUHVVDEOH��DQG�WKXV�WKH�&RXUW�ODFNV�MXULVGLFWLRQ�WR�UXOH�LQ�3ODLQWLIIV·�IDYRU��

3ODLQWLIIV·�FODLPV�IDLO�DSDUW�IURP�WKHVH�IDWDO�GHIHFWV��3ODLQWLIIV�LQVLVW�WKDW�WKLV�

EDOORW�KDUYHVWLQJ�EDQ�´HUHFWV�DQRWKHU�EDUULHU�WR�DEVHQWHH�YRWLQJµ�IRU�YRWHUV�ZLWKRXW�

DFFHVV�WR�SRVWDJH��YRWHUV�ZKR�DUH�FRQFHUQHG�DERXW�WKHLU�EDOORW�EHLQJ�GHOLYHUHG�E\�WKH�

8636�RQ�WLPH��YRWHUV�ZKR�DUH�FRQFHUQHG�DERXW�WKH�ULVNV�RI�LQ�SHUVRQ�YRWLQJ��YRWHUV�

ZLWKRXW� LPPHGLDWH� IDPLO\� PHPEHUV� DYDLODEOH� WR� DVVLVW� WKHP� LQ� VXEPLWWLQJ� WKHLU�

EDOORWV��DQG�YRWHUV�ZKRVH�EDOORWV�DUULYH�WRR�ODWH�WR�UHWXUQ�E\�PDLO��3OV�·�0HP��DW���²

����%XW�EHFDXVH�WKH�EDOORW�KDUYHVWLQJ�EDQ�LV�D�´UHDVRQDEOH�DQG�QRQGLVFULPLQDWRU\µ�

UXOH�� WKLV� &RXUW� PXVW� ´DVN� RQO\� WKDW� WKH� VWDWH� DUWLFXODWH� LWV� DVVHUWHG� LQWHUHVWV�µ�

/LEHUWDULDQ�3DUW\� RI�9D��� ����)��G�DW� ���� �LQWHUQDO� TXRWDWLRQ�PDUNV� DQG�EUDFNHWV�

RPLWWHG��� 7KLV� LV� ´QRW� D� KLJK� EDUµ� DQG� FDQ� EH� FOHDUHG� ZLWK� ´>U@HDVRQHG�� FUHGLEOH�

DUJXPHQW�µ� UDWKHU� WKDQ� ´HODERUDWH� HPSLULFDO� YHULILFDWLRQ�µ� ,G�� �LQWHUQDO� TXRWDWLRQ�

PDUNV�RPLWWHG���

7KH� 6WDWH� KDV�PHW� LWV� EXUGHQ�� 7KH�'RZOHVV� VFDQGDO� H[SRVHG� WKDW� DEVHQWHH�

EDOORWV�DUH�SDUWLFXODUO\�VXVFHSWLEOH�WR� IUDXG��6HH�&RPP·Q�RQ�)HG��(OHFWLRQ�5HIRUP��

%XLOGLQJ�&RQILGHQFH�LQ�8�6��(OHFWLRQV�����&WU��IRU�'HPRFUDF\�	�(OHFWLRQ�0JPW���$0�

81,9�� �6HSW�� ������� KWWSV���ELW�O\��<[;95K�� ,QGHHG�� /HJLVODWLYH�'HIHQGDQWV·� H[SHUW�

IRXQG�HYLGHQFH�RI�DW�OHDVW�������YRWHUV�ZKR�YRWHG�LQ�ERWK�1RUWK�&DUROLQD�DQG�DQRWKHU�
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VWDWH� LQ�WKH������JHQHUDO�HOHFWLRQ³����RI�ZKRP�FDVW�DQ�DEVHQWHH�EDOORW� LQ�1RUWK�

&DUROLQD�� ([SHUW� 5HSRUW� RI� .HQ� %ORFN� ����� �DWWDFKHG� DV� 'RF�� ([�� ������ ,Q� WKH�

DIWHUPDWK�RI�WKH�'RZOHVV�VFDQGDO��WKH�6WDWH�UHDVRQDEO\�DQG�FUHGLEO\�GHWHUPLQHG�WKDW�

SUHYHQWLQJ� DEXVH� RI� WKH� EDOORW� FROOHFWLRQ� SURFHVV� UHTXLUHG� WDUJHWHG� UHVWULFWLRQV� RQ�

KDQGOLQJ�FRPSOHWHG�DEVHQWHH�EDOORWV�E\�LQGLYLGXDOV�RXWVLGH�RI�WKH�YRWHU·V�IDPLO\�DQG�

OHJDO� JXDUGLDQV�� 7KH� 6WDWH� SODLQO\� KDV� D� OHJLWLPDWH� DQG� LPSRUWDQW� LQWHUHVW� LQ�

SUHYHQWLQJ�VXFK�HOHFWLRQ�IUDXG�IURP�RFFXUULQJ�DJDLQ��

0RUHRYHU��ZLWK�UHVSHFW�WR�UHVWULFWLRQV�RQ�ZKR�FDQ�UHWXUQ�DQ�DEVHQWHH�EDOORW�LI�

WKH�YRWHU�GLG�QRW�ZDQW�WR�XVH�WKH�SRVWDO�VHUYLFH��HDFK�RI�WKH�LQGLYLGXDO�YRWHUV�GHSRVHG�

DGPLWWHG�WR�RQH�RU�PRUH�RI�WKH�IROORZLQJ������UHJXODUO\�OHDYLQJ�WKHLU�KRPH�DQG�EHLQJ�

LQ�VLWXDWLRQV�WKDW�SXW�WKHP�LQ�FRQWDFW�ZLWK�RWKHUV�IRU�DW�OHDVW�WKH�OHQJWK�RI�WLPH�LW�

ZRXOG�WDNH�WR�UHWXUQ�WKHLU�EDOORWV�WR�WKHLU�FRXQW\�ERDUGV�RI�HOHFWLRQ��VHH�-RKQVRQ�7U��

DW������²��������²��������²���������²���������²���������²��������²����VSHQW�ZHHNHQG�

DW� FRXVLQ·V� ODNH� KRXVH�� JRWWHQ� WDNH�RXW� QXPHURXV� WLPHV�� JRWWHQ� KDLUFXWV� DQG�

SHGLFXUHV��VHHV�KHU�\DUG�PDQ�ZHHNO\��KDV�YLVLWHG�ZLWK�D�IULHQG�RXWGRRUV�IRU�RYHU�DQ�

KRXU��DQG�GURYH�D�IULHQG�WR�KDYH�OXQFK�DW�KHU�FOXE���5DELQRZLW]�7U��DW������²������

�VSHQW�KDOI�DQ�KRXU�JHWWLQJ�D�KDLUFXW�������KDYLQJ�WKH�DELOLW\�WR�JHW�WR�WKHLU�UHVSHFWLYH�

FRXQW\�ERDUG�E\�FDU��ZDONLQJ��RU�D�ULGH�VHUYLFH��VHH�5DELQRZLW]�7U��DW������²����KDV�

WDNHQ�D�/\IW�VHYHUDO�WLPHV�VLQFH�0DUFK��������RU�����KDYLQJ�D�QHDU�UHODWLYH�ZKR�FRXOG�

UHWXUQ�WKHLU�EDOORW�IRU�WKHP��VHH�)RZOHU�7U��DW�����²������²����:LOOLDP�'ZRUNLQ��WKH�

3UHVLGHQW�RI�WKH�RQH�RUJDQL]DWLRQDO�3ODLQWLII�LQ�WKH�FDVH��WKH�1RUWK�&DUROLQD�$OOLDQFH�

IRU�5HWLUHG�$PHULFDQV��DGPLWWHG�XQGHU�RDWK�WKDW�KLV�RUJDQL]DWLRQ�GRHV�QRW�SODQ�WR�
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RIIHU�DVVLVWDQFH� WR�YRWHUV� LQ�UHWXUQLQJ� WKHLU�EDOORWV�HYHQ� LI� WKH�UHOLHI�3ODLQWLIIV�DUH�

VHHNLQJ�LV�JUDQWHG��6HH�'ZRUNLQ�7U��DW������²����

YLL�3ODLQWLIIV·�)UHH�(OHFWLRQV�&ODXVH�&ODLP�:DV�8QOLNHO\�7R�
6XFFHHG��

3ODLQWLIIV·� FODLP� LQYRNLQJ�1RUWK�&DUROLQD·V� )UHH�(OHFWLRQV�&ODXVH� IDLOV� DV� D�

PDWWHU�RI�ODZ�EHFDXVH�WKDW�FODXVH�VLPSO\�KDV�QR�DSSOLFDWLRQ�KHUH��ZKHUH�DOO�3ODLQWLIIV�

KDYH�DOOHJHG�DUH�SXUSRUWHGO\�XQFRQVWLWXWLRQDO�FRVWV�DQG�EXUGHQV�RI�SDUWLFLSDWLQJ�LQ�

WKH�SROLWLFDO�SURFHVV��

7KH�1RUWK�&DUROLQD�&RQVWLWXWLRQ·V�)UHH�(OHFWLRQV�&ODXVH� VLPSO\� VWDWHV� WKDW�

´>D@OO�HOHFWLRQV�VKDOO�EH�IUHH�µ�1�&� &2167��DUW��,��������D�VWDWHPHQW�WKDW�FOHDUO\�PHDQV�

WKDW� YRWHUV� DUH� IUHH� WR� FKRRVH� KRZ� WKH\� FDVW� WKHLU� EDOORW� ZLWKRXW� FRHUFLRQ��

LQWLPLGDWLRQ��RU�XQGXH�LQIOXHQFH��7KH�KLVWRU\�RI�WKH�SURYLVLRQ�FRQILUPV�WKLV�UHDGLQJ��

7KH� PRGHUQ� YHUVLRQ� RI� WKLV� SURYLVLRQ� KDV� LWV� URRWV� LQ� WKH� ����� 1RUWK� &DUROLQD�

&RQVWLWXWLRQ��6HH�1�&� &2167��DUW��,���������������´$OO�HOHFWLRQV�RXJKW�WR�EH�IUHH�µ���,WV�

RULJLQ�� KRZHYHU�� UXQV� IDU� GHHSHU³WKURXJK� WKH� �����1RUWK� &DUROLQD� DQG� 9LUJLQLD�

GHFODUDWLRQV�RI�ULJKWV�DQG�WR�WKH�(LJKWK�&ODXVH�RI�WKH�(QJOLVK�'HFODUDWLRQ�RI�5LJKWV�

LQ�������ZKLFK�GHFODUHG�WKDW�WKH�´HOHFWLRQ�RI�PHPEHUV�RI�SDUOLDPHQW�RXJKW�WR�EH�IUHH�µ�

6HH�-RKQ�9��2UWK��1RUWK�&DUROLQD�&RQVWLWXWLRQDO�+LVWRU\�����1�&� /� 5(9�������������

��������,Q�FUDIWLQJ�SURYLVLRQV�UHTXLULQJ�HOHFWLRQV�WR�EH�´IUHH�µ�WKH�GUDIWHUV�RI�ERWK�WKH�

(QJOLVK� DQG� &RORQLDO� GHFODUDWLRQV� ZHUH� UHVSRQGLQJ� WR� UR\DO� LQWHUIHUHQFH� LQ� WKH�

HOHFWRUDO�SURFHVV��*LYHQ�WKLV�EDFNJURXQG³DQG�WKH�UHDOLW\�WKDW�WKHUH�ZHUH�VXEVWDQWLDO�

OLPLWDWLRQV� RQ� WKH� ULJKW� WR� YRWH�DW� WKH� WLPH� WKDW� VXFK�SURYLVLRQV�ZHUH�DGRSWHG³LW�

FRPHV�DV�QR� VXUSULVH� WKDW� WKH�PHDQLQJ�RI� ´IUHHµ� LQ� WKH�&ODXVH� ´LV�SODLQ�� IUHH� IURP�
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LQWHUIHUHQFH� RU� LQWLPLGDWLRQ�µ� -2+1�9� 257+�	 3$8/�0$57,1�1(:%<�� 7+(�1257+�

&$52/,1$�67$7(�&2167,787,21������G�HG����������

7KH�1RUWK� &DUROLQD� 6XSUHPH� &RXUW� KDV� FRQILUPHG� WKDW� WKH� )UHH� (OHFWLRQV�

&ODXVH�UHTXLUHV�RQO\�WKDW�YRWHUV�EH�OHIW�IUHH�WR�FKRRVH�KRZ�WKH\�ZLOO�FDVW�WKHLU�EDOORW��

,Q�&ODUN� Y��0H\ODQG�� ����1�&�� ����� ���� �������� WKH�&RXUW� LQYDOLGDWHG�D� VWDWH�ODZ�

UHTXLUHPHQW�WKDW�WKRVH�YRWHUV�ZKR�ZLVKHG�WR�FKDQJH�WKHLU�SDUW\�DIILOLDWLRQ�PXVW�ILUVW�

WDNH�DQ�RDWK�WR�VXSSRUW�WKHLU�QHZ�SDUW\·V�QRPLQHHV�ERWK�LQ�WKH�QH[W�HOHFWLRQ�DQG�LQ�

DQ\�DQG� DOO� VXEVHTXHQW� HOHFWLRQV� LQ�ZKLFK� WKH� YRWHUV�PDLQWDLQHG� WKHLU� QHZ�SDUW\�

DIILOLDWLRQ��:KDW�LPSOLFDWHG�WKH�)UHH�(OHFWLRQV�&ODXVH�ZDV�QRW�WKH�EXUGHQ�RI�KDYLQJ�

WR�DSSHDU�DQG�WDNH�DQ�RDWK��RU�HYHQ�WKH� IDFW� WKDW� WKH�RDWK�ZDV�RQH�RI� OR\DOW\�WR�D�

SDUWLFXODU�SDUW\��EXW�UDWKHU�WKH�UHDOLW\�WKDW�WKH�SURPLVH�WR�YRWH�RQO\�IRU�FDQGLGDWHV�RI�

RQH�SDUW\�LPSRVHG�D�´VKDFNOHµ�RQ�WKH�IUHH�FKRLFH�RI�WKH�YRWHU��

7KH� RDWK� WR� VXSSRUW� IXWXUH� FDQGLGDWHV� YLRODWHV� WKH� SULQFLSOH� RI�
IUHHGRP� RI� FRQVFLHQFH�� ,W� GHQLHV� D� IUHH� EDOORW³RQH� WKDW� LV� FDVW�
DFFRUGLQJ�WR�WKH�GLFWDWHV�RI�WKH�YRWHU·V�MXGJPHQW��:H�PXVW�KROG�
WKDW� WKH� /HJLVODWXUH� LV� ZLWKRXW� SRZHU� WR� VKDFNOH� D� YRWHU·V�
FRQVFLHQFH� E\� UHTXLULQJ� WKH� REMHFWLRQDEOH� SDUW� RI� WKH� RDWK� DV� D�
SULFH�WR�SD\�IRU�KLV�ULJKW�WR�SDUWLFLSDWH�LQ�KLV�SDUW\·V�SULPDU\��

,G��,W�ZDV�WKH�IDFW�WKDW�WKH�RDWK�UHTXLUHG�WKH�YRWHU�WR�YRWH�IRU�SDUWLFXODU�FDQGLGDWHV�

WKDW�´YLRODWH>G@�WKH�FRQVWLWXWLRQDO�SURYLVLRQ�WKDW�HOHFWLRQV�VKDOO�EH�IUHH�µ�,G�

&RXUWV�KDYH� LGHQWLILHG�VHYHUDO� IRUPV�RI� VWDWH�DFWLRQ� WKDW�PD\�FRPSURPLVH�D�

IUHH�HOHFWLRQ��LQFOXGLQJ�����VHULRXV�WKUHDWV�RI�SK\VLFDO�YLROHQFH��VHH +DWILHOG�Y��6FDJJV��

����6�(������������:��9D�������������UHTXLULQJ�D�YRWHU�WR�GLVFORVH�D�VHFUHW�EDOORW��VHH

:KLWOH\� Y�� &UDQIRUG�� ���� 6�:��G� ���� ��²��� �$UN�� ������ �,PEHU�� -��� GLVVHQWLQJ��

�GLVFXVVLQJ� FDVHV��� DQG� ����IXQGLQJ� FDPSDLJQV� RU� LQLWLDWLYHV� ZLWK� VWDWH� IXQGV�� VHH
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6WDQVRQ�Y��0RWW������3��G�����²����&DO���������%XW�ZH�DUH�DZDUH�RI�QR�FRXUW�WKDW�KDV�

HYHU�IRXQG�D�IUHH�HOHFWLRQ�SURYLVLRQ�YLRODWHG�ZKHQ�D�YRWHU�LQFXUV�LQFLGHQWDO�FRVWV�RU�

LQFRQYHQLHQFHV�WR�H[HUFLVH�WKH�ULJKW�WR�YRWH��

3ODLQWLIIV·�FODLP�XQGHU�WKH�)UHH�(OHFWLRQV�&ODXVH�WKXV�IDLOV�EHFDXVH�WKH\�KDYH�

QRW�DOOHJHG�WKDW�DQ\�RI�WKH�FKDOOHQJHG�PHDVXUHV�FRHUFHV��LQWLPLGDWHV��RU�LQIOXHQFHV�

WKH� IUHH� FKRLFH�RI�1RUWK�&DUROLQD·V�YRWHUV� LQ�DQ\�RI� WKH�ZD\V� WKDW� WKH�FRXUWV�KDYH�

IRXQG�ZRXOG�FRPSURPLVH�D�IUHH�HOHFWLRQ��,QVWHDG��WKH\�PHUHO\�FRPSODLQ�RI�FRQFHUQV�

DERXW� WKH� ´ULVNVµ� SRVHG� E\� WKH� FKDOOHQJHG� PHDVXUHV�� RU� WKH� ´LQFUHDVHG� FRVWV� DQG�

EXUGHQVµ�YRWHUV�PXVW�XQGHUJR�EHFDXVH�RI�WKH�SDQGHPLF��$P��&RPSO�������������1RQH�

RI� WKHVH�DOOHJDWLRQV� VXJJHVW� WKDW�DQ\�RI� WKH� FKDOOHQJHG�PHDVXUHV� VRPHKRZ�UHQGHU�

YRWHUV� SRZHUOHVV� WR� IROORZ� WKH� GLFWDWHV� RI� WKHLU� RZQ� IUHH� ZLOO³ZKLFK�PHDQV� WKDW�

3ODLQWLIIV�KDYH�IDLOHG�WR�DOOHJH�D�YLRODWLRQ�RI�WKH�)UHH�(OHFWLRQV�&ODXVH��DQG�WKHLU�FODLP�

IDLOV�DV�D�PDWWHU�RI�ODZ��

� � �

'HVSLWH� WKHVH� GHFLGHG� ZHDNQHVVHV� LQ� 3ODLQWLIIV·� FODLPV� WKDW� UHQGHU� WKHP�

XQOLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV��WKHUH�LV�QR�HYLGHQFH�WKDW�WKH�ZHDNQHVVHV�ZHUH�HYHU�

H[SORUHG�E\�WKH�1&6%(�RU�WKDW� WKH\� LQIRUPHG�WKH�XOWLPDWH�VHWWOHPHQW�DQDO\VLV�RI�

HLWKHU�SDUW\��0RUHRYHU��WKH�6WDWH�KDV�D�FRPSHOOLQJ�LQWHUHVW�LQ�GHWHUULQJ�YRWHU�IUDXG�

DQG�SURWHFWLQJ�HOHFWLRQ�LQWHJULW\��D�WKHPH�WKDW�XQGHUOLHV�WKH�FKDOOHQJHG�HOHFWLRQ�ODZ�

SURYLVLRQV��7KH�FRQVHQW�MXGJPHQW�GRHV�QRW�PHDQLQJIXOO\�DQDO\]H�WKHVH�VWDWH�LQWHUHVWV�

HLWKHU�� 7KH� FRQVHQW� MXGJPHQW� IDLOV� RQ� WKH� ´PRVW� LPSRUWDQW� IDFWRUµ³OLNHOLKRRG� RI�

VXFFHVV�RQ�WKH�PHULWV³VR�WKLV�&RXUW�PXVW�YDFDWH�LW��)OLQQ������)��G�DW�������
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�� 7KH�5HOLHI�$IIRUGHG�%\�7KH�&RQVHQW�-XGJPHQW�,V�9DVWO\�
'LVSURSRUWLRQDWH�7R�7KH�3XUSRUWHG�+DUP��

7KH� FRQVHQW� MXGJPHQW� LV� QRW� IDLU�� DGHTXDWH�� DQG� UHDVRQDEOH� IRU� WKH� VHFRQG��

LQGHSHQGHQW�EDVLV�WKDW�WKH�UHOLHI�LW�DIIRUGV�LV�YDVWO\�GLVSURSRUWLRQDWH�WR�WKH�SXUSRUWHG�

KDUP�� ,QGHHG�� LQ� VHYHUDO� UHVSHFWV� WKH� FRQVHQW� MXGJPHQW� JRHV� EH\RQG� WKH� UHOLHI�

3ODLQWLIIV� DUH� VHHNLQJ�� )RU� H[DPSOH�� WKH� FRQVHQW� MXGJPHQW� YLWLDWHV� WKH� ZLWQHVV�

UHTXLUHPHQW�IRU�DOO�YRWHUV��QRW�MXVW�WKRVH�ZKR�UHVLGH�ZLWKRXW�DQRWKHU�DGXOW��6HH�$P��

&RPSO��DW�����7KH�FRQVHQW� MXGJPHQW�H[WHQGV�WKH�EDOORW�UHFHLSW�GHDGOLQH�IRU�EDOORWV�

VHQW� E\� FRPPHUFLDO� FDUULHU� GHVSLWH� 3ODLQWLIIV� OLPLWLQJ� WKHLU� FODLPV� WR� EDOORWV� VHQW�

WKURXJK� WKH� 8636�� ,G�� DW� ���� $QG� GHVSLWH� 3ODLQWLIIV� QRW� HYHQ� VHHNLQJ� WR� KDYH�

FRQWDFWOHVV�GURS�ER[HV�LPSOHPHQWHG�DV�UHOLHI�LQ�WKLV�FDVH��VHH�$P��&RPSO��DW���²����

DQG�GHVSLWH� WKDW�UHTXHVW�EHLQJ�GHQLHG�E\�WKH�'HPRFUDF\�1�&�� FRXUW��VHH������8�6��

'LVW��/(;,6���������DW����²����WKH�FRQVHQW�MXGJPHQW�DOORZV�VXFK�GURS�ER[HV�WR�EH�

LPSOHPHQWHG�VWDWHZLGH��

7KH� 'LVWULFW� RI� 0LQQHVRWD� UHFHQWO\� UHMHFWHG� D� FRQVHQW� MXGJPHQW� EHFDXVH� RI�

RYHUEUHDGWK�SUREOHPV�VLPLODU�WR�WKRVH�SODJXLQJ�WKLV�RQH��7KHUH��WKH�FRXUW�IRXQG�WKDW�

WKH� EXUGHQV� RQ� SDUWLFXODU� YRWHUV� FRXOG� QRW� SRVVLEO\� VXSSRUW� WKH� 6WDWH·V� ´EODQNHW�

UHIXVDO�WR�HQIRUFH�>0LQQHVRWD·V@�ZLWQHVV�UHTXLUHPHQW�µ�)DLUQHVV�+HDULQJ�7U��DW���²

����/HDJXH�RI�:RPHQ�9RWHUV�RI�0LQQ��(GXF��)XQG�Y��6LPRQ��1R�����FY�������'��0LQQ��

-XQH������������DWWDFKHG�DV�'RF��([��������$V�WKH�FRXUW�SXW�LW��´WKH�FRQVHQW�GHFUHH�LV�

QRW�VXEVWDQWLYHO\�IDLU�RU�UHDVRQDEOH�EHFDXVH�LW�ZRXOG��LI�DSSURYHG��LPSRVH�UHOLHI�WKDW�

JRHV�ZHOO�EH\RQG�UHPHG\LQJ�WKH�KDUP�3ODLQWLIIV�DOOHJH�WR�VXIIHU�LQ�VXSSRUW�RI�WKHLU�DV�

DSSOLHG�FKDOOHQJH�WR�0LQQHVRWD·V�ZLWQHVV�UHTXLUHPHQW�µ�,G��DW�����,W�LV�D�ZHOO�VHWWOHG�
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SULQFLSOH�WKDW�´LQMXQFWLYH�UHOLHI�VKRXOG�EH�QR�PRUH�EXUGHQVRPH�WR�WKH�GHIHQGDQW�WKDQ�

QHFHVVDU\�WR�SURYLGH�FRPSOHWH�UHOLHI�WR�WKH�SODLQWLIIV�µ�&DOLIDQR�Y��<DPDVDNL������8�6��

�����������������VHH�$SSHDO�RI�%DUERXU������1�&��$SS����������²��������6�(���G������

���²��� �������� %HFDXVH� WKH� FRQVHQW� MXGJPHQW� YLRODWHV� WKLV� SULQFLSOH�� JUDQWLQJ�

3ODLQWLIIV�UHOLHI�WKDW�LV�YDVWO\�GLVSURSRUWLRQDWH�WR�WKH�SXUSRUWHG�KDUP�WKH\�DOOHJH��WKH�

FRQVHQW�MXGJPHQW�LV�QRW�IDLU��DGHTXDWH��DQG�UHDVRQDEOH��DQG�WKLV�&RXUW�PXVW�YDFDWH�

LW��

(� 7KH�&RQVHQW�-XGJPHQW�0XVW�%H�9DFDWHG�%HFDXVH�,W�,V�$JDLQVW�7KH�
3XEOLF�,QWHUHVW��

7KH� FRQVHQW� MXGJPHQW�GLVVHUYHV� WKH� SXEOLF� LQWHUHVW� LQ� IRXU�ZD\V��)LUVW�� WKH�

SXEOLF� LQWHUHVW� LV� VHUYHG�E\� DOORZLQJ� IRU� VWDWH� FRQWURO� RI� LWV� HOHFWLRQ�PHFKDQLFV� E\�

HOHFWHG�RIILFLDOV��QRW�XQHOHFWHG�DJHQF\�PHPEHUV�DQG�FLYLO�OLWLJDQWV��6HFRQG��EHFDXVH�

WKH� FKDOOHQJHG� HOHFWLRQ� ODZV�DUH� FRQVWLWXWLRQDO�� YDFDWLQJ� WKH� FRQVHQW� MXGJPHQW� ´LV�

ZKHUH� WKH� SXEOLF� LQWHUHVW� OLHV�µ�7H[�� 'HPRFUDWLF� 3DUW\�� ���� )��G� DW� ���� �LQWHUQDO�

TXRWDWLRQ� PDUNV� RPLWWHG��� &RXUWV� VKRXOG� QRW� ´OLJKWO\� WDPSHU� ZLWK� HOHFWLRQ�

UHJXODWLRQV�µ�7KRPSVRQ������)��G�DW������VR�WKH�SXEOLF�LQWHUHVW�OLHV�LQ�´JLYLQJ�HIIHFW�

WR�WKH�ZLOO�RI�WKH�SHRSOH�E\�HQIRUFLQJ�WKH�>HOHFWLRQ@�ODZV�WKH\�DQG�WKHLU�UHSUHVHQWDWLYHV�

HQDFW�µ� LG�� DW� ����� 7KLV� LV� HVSHFLDOO\� WUXH� LQ� WKH� FRQWH[W� RI� DQ� RQJRLQJ� HOHFWLRQ��

7KRPSVRQ������)��G�DW������5HVSHFW�0H��3$&�Y��0F.HH������)��G����������VW�&LU���������

$QG�LW�UHPDLQV�WUXH�HYHQ�WKRXJK�WKH�1&6%(�KDV�FKRVHQ�WR�FDSLWXODWH�WR�3ODLQWLIIV·�

GHPDQGV�LQVWHDG�RI�GHIHQGLQJ�LWV�GXO\�HQDFWHG�HOHFWLRQ�ODZV��$OORZLQJ�WKH�FRQVHQW�

MXGJPHQW�WR�EH�HQIRUFHG��WKHUHIRUH��ZRXOG�XQGHUPLQH�WKH�FRQVWLWXWLRQDO�HOHFWLRQ�ODZV��
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7KLUG��WKH�FRQVHQW�MXGJPHQW�ZLOO�HQJHQGHU�VXEVWDQWLDO�FRQIXVLRQ��DPRQJ�ERWK�

YRWHUV� DQG� HOHFWLRQ� RIILFLDOV�� E\� FKDQJLQJ� WKH� HOHFWLRQ� UXOHV� DIWHU� WKH� HOHFWLRQ� KDV�

DOUHDG\�VWDUWHG��6HH 5HSXEOLFDQ�1DW·O�&RPP�������6��&W��DW�������H[SODLQLQJ�WKDW�WKH�

6XSUHPH�&RXUW�´KDV�UHSHDWHGO\�HPSKDVL]HG�WKDW�ORZHU�������FRXUWV�VKRXOG�RUGLQDULO\�

QRW�DOWHU�WKH�HOHFWLRQ�UXOHV�RQ�WKH�HYH�RI�DQ�HOHFWLRQµ���3XUFHOO������8�6�DW��²���7R�GDWH��

YRWHUV�KDYH�UHTXHVWHG�����������DEVHQWHH�EDOORWV�DQG�FDVW���������DEVHQWHH�EDOORWV���

7KHVH� EDOORWV� UHTXLUH� D� ZLWQHVV� VLJQDWXUH� RQ� WKHLU� IDFH�� VR� HOLPLQDWLQJ� WKDW�

UHTXLUHPHQW�QRZ�ZRXOG�UHQGHU�WKH�LQVWUXFWLRQV�RQ�KXQGUHGV�RI�WKRXVDQGV��LI�QRW�RYHU�

D�PLOOLRQ��DEVHQWHH�EDOORWV�LQDFFXUDWH��7KH�1&6%(�LWVHOI�DGPLWWHG�WKDW�DOWHULQJ�WKH�

HOHFWLRQ� UXOHV� WKLV� FORVH� WR� WKH� HOHFWLRQ� ZRXOG� FUHDWH� FRQVLGHUDEOH� DGPLQLVWUDWLYH�

EXUGHQV�� FRQIXVH� YRWHUV�� SROO� ZRUNHUV�� DQG� ORFDO� HOHFWLRQV� RIILFLDOV�� DQG� HQJHQGHU�

GLVSDUDWH�WUHDWPHQW�RI�YRWHUV� LQ�WKH�RQJRLQJ�HOHFWLRQ��6HH�5HSO\�%ULHI�RI� WKH�6WDWH�

%RDUG�'HIHQGDQWV�$SSHOODQWV�DW����1�&��6WDWH�&RQI��RI�WKH�1$$&3�Y��5D\PRQG��1R��

����������WK�&LU��-XO\������������(&)�1R�������´>$@W�WKLV�SRLQW�LQ�WLPH��FKDQJHV�WR�WKH�

FXUUHQW� >DEVHQWHH� YRWLQJ@� SURFHVV� ZRXOG� UXQ� D� VXEVWDQWLDO� ULVN� RI� FRQIXVLRQ� DQG�

GLVSDUDWH� WUHDWPHQW� RI� YRWHUV� IRU� WKLV� HOHFWLRQ� F\FOH�� 7KXV�� DQ\�PDQGDWH� WKDW� WKH�

&RXUW� LVVXHV�UHYHUVLQJ�WKH� LQMXQFWLRQ�VKRXOG�EH�JLYHQ�HIIHFW�RQO\�DIWHU� WKH�FXUUHQW�

HOHFWLRQ� F\FOH�µ��� LG�� DW� �� �´7KH�SUR[LPLW\� WR� WKH� HOHFWLRQ� �� �� ��PDNH>V@� LW� SUDFWLFDOO\�

LPSRVVLEOH�IRU�WKH�6WDWH�%RDUG�WR�IDLUO\�DQG�HIIHFWLYHO\�DGPLQLVWHU�WKH�1RYHPEHU������

HOHFWLRQV�XQGHU�WKH�>FKDOOHQJHG�HOHFWLRQ�ODZ@��SDUWLFXODUO\�LQ�OLJKW�RI�WKH�VLJQLILFDQW�

�� $EVHQWHH� 'DWD�� 1�&� 67$7(� %'�� 2)� (/(&7,216� �2FW�� ��� ������� DYDLODEOH� DW
KWWSV���ELW�O\���6.]$Z� �ODWHVW� DYDLODEOH� DEVHQWHH� EDOORW� UHTXHVW� GDWD� WKURXJK� WKH� HQG� RI�
2FWREHU�����������
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DGPLQLVWUDWLYH�DQG�YRWHU�RXWUHDFK�HIIRUWV� WKDW�ZRXOG�EH�UHTXLUHG�WR�GR�VR�µ��� LG��DW�

��²����GLVFXVVLQJ�WKH�GLIILFXOW\�RI�FKDQJLQJ�HOHFWLRQ�SURFHGXUHV�LQ�FORVH�SUR[LPLW\�WR�

WKH� HOHFWLRQ� DQG� DFNQRZOHGJLQJ� WKDW� ODWH�VWDJH� FKDQJHV� ´PD\� HQJHQGHU� LQFUHDVHG�

FRQIXVLRQ�DPRQJ�YRWHUV�DQG�SROO�ZRUNHUV�µ�LG��DW������

)RXUWK�� WKH� FRQVHQW� XQGHUPLQHV� FRQILGHQFH� LQ� WKH� HOHFWLRQ� E\� HOLPLQDWLQJ�

VDIHJXDUGV� WKDW� SURWHFW� DJDLQVW� LQHOLJLEOH� DQG� IUDXGXOHQW� YRWLQJ� DQG� WKDW� SURWHFW�

YXOQHUDEOH�YRWHUV��6HH�6WUDFK�$II�����������������)RU�H[DPSOH��HOLPLQDWLQJ�WKH�ZLWQHVV�

UHTXLUHPHQW� WKDW� WKH� *HQHUDO� $VVHPEO\� VSHFLILFDOO\� LQVLVWHG� RQ� UHWDLQLQJ� �LQ� D�

UHOD[HG�IRUP���FRXOG�FDXVH�VRPH�WR�TXHVWLRQ�WKH�LQWHJULW\�RI�WKH�HOHFWLRQ��SDUWLFXODUO\�

ZKHQ�WKH�1&6%(�DOVR�KDV�EDUUHG�VLJQDWXUH�PDWFKLQJ�IRU�DEVHQWHH�EDOORWV��,QGHHG��

HOLPLQDWLQJ� WKH� ZLWQHVV� UHTXLUHPHQW� ZLOO� FUHDWH� SDUWLFXODUO\� DFXWH� ULVNV� IRU�

YXOQHUDEOH� SRSXODWLRQV�� 7KH� ZLWQHVV� UHTXLUHPHQW� ´SURWHFWV� WKH� PRVW� YXOQHUDEOH�

YRWHUV�µ�LQFOXGLQJ�QXUVLQJ�KRPH�UHVLGHQWV�DQG�RWKHU�YXOQHUDEOH�YRWHUV��DJDLQVW�EHLQJ�

WDNHQ�DGYDQWDJH�RI�E\�FDUHJLYHUV�RU�RWKHU�SDUWLHV�E\�́ SURYLG>LQJ@�DVVXUDQFHV�WR�IDPLO\�

PHPEHUV�WKDW�WKHLU�ORYHG�RQHV�ZHUH�DEOH�WR�PDNH�WKHLU�RZQ�YRWH�FKRLFHVµ�DQG�ZHUH�

QRW�YLFWLPV�RI�DEVHQWHH�EDOORW�DEXVH��,G��������

�7KH�FRQVHQW�MXGJPHQW�LV�WKXV�DJDLQVW�WKH�SXEOLF�LQWHUHVW�DQG�PXVW�EH�YDFDWHG��

)� 7KH�&RQVHQW�-XGJPHQW�0XVW�%H�9DFDWHG�%HFDXVH�7KHUH�,V�$�
6XEVWDQWLDO�5LVN�,W�,V�7KH�3URGXFW�2I�&ROOXVLRQ��

7KH�VXEVWDQWLDO�ULVN�RI�FROOXVLRQ�DW�SOD\�LQ�WKLV�OLWLJDWLRQ�LV�DQRWKHU�UHDVRQ�IRU�

WKH� &RXUW� WR� YDFDWH� WKH� FRQVHQW� MXGJPHQW�� 7KH� FRQVHQW� MXGJPHQW� OLNHO\� GRHV� QRW�

UHIOHFW� DUP·V�OHQJWK� QHJRWLDWLRQV� DQG� JLYHV� D� ZLQGIDOO� WR� 3ODLQWLIIV�� &RQVHQW�

MXGJPHQWV�PXVW�EH�QRW�RQO\�VXEVWDQWLYHO\�VRXQG�EXW�DOVR�SURFHGXUDOO\�IDLU��&RQVHQW�



Ͳ����

3'������������

MXGJPHQWV� DUH� SURFHGXUDOO\� IDLU� ZKHQ� WKH\� IORZ� IURP� QHJRWLDWLRQV� ´ILOOHG� ZLWK�

¶DGYHUVDULDO�YLJRU�·µ�8QLWHG�6WDWHV�Y��&LW\�RI�:DWHUORR��1R�����FY������������8�6��'LVW��

/(;,6�������DW�����1�'��,RZD�-DQ�������������$JUHHPHQWV�WKDW�ODFN�DGYHUVDULDO�YLJRU�

EHFRPH�´FROOXVL>YH@�µ�DQG�DUH��E\�GHILQLWLRQ��QRW� IDLU��&RORUDGR������)��G�DW������ ,Q�

IDFW��D�FRQVHQW�MXGJPHQW�EHWZHHQ�QRQ�DGYHUVH�SDUWLHV�´LV�QR�MXGJPHQW�RI�WKH�FRXUW>�@�

>L@W� LV�D�QXOOLW\�µ�/RUG�Y��9HD]LH�����8�6�������������������7KLV�UXOH�VWHPV�IURP�WKH�

IXQGDPHQWDO�UHTXLUHPHQW�WKDW�SDUWLHV�EH�FRQFUHWHO\�DGYHUVDULDO�EHIRUH�D�FRXUW�FDQ�

DFW�RQ�WKHLU�FODLPV��6HH 1HXVH�5LYHU�)RXQG���,QF��Y��6PLWKILHOG�)RRGV��,QF�������1�&��

$SS����������������6�(��G�������²�����������7KH�UHTXLVLWH�DGYHUVLW\�SODLQO\�LV�ODFNLQJ�

ZKHQ� ´ERWK� OLWLJDQWV� GHVLUH� SUHFLVHO\� WKH� VDPH� UHVXOW�µ� 0RRUH� Y�� &KDUORWWH�

0HFNOHQEXUJ�%G��RI�(GXF�������8�6��������²�����������

5HJUHWWDEO\�� ´LW� LV� QRW� XQFRPPRQ� IRU� FRQVHQW� GHFUHHV� WR� EH� HQWHUHG� LQWR� RQ�

WHUPV�IDYRUDEOH�WR�WKRVH�FKDOOHQJLQJ�JRYHUQPHQWDO�DFWLRQV�EHFDXVH�RI�ULIWV�ZLWKLQ�WKH�

EXUHDXFUDF\�RU�EHWZHHQ�WKH�H[HFXWLYH�DQG�OHJLVODWLYH�EUDQFKHV�µ�5DJVGDOH�Y��7XUQRFN��

����)��G���������� ��WK�&LU�������� �)ODXP��-��� FRQFXUULQJ� LQ�SDUW�DQG�GLVVHQWLQJ� LQ�

SDUW���7KDW�LV�ZK\�FRXUWV�PXVW�DQG�GR�ORRN�VNHSWLFDOO\�DW�FRQVHQW�MXGJPHQWV�XVHG�WR�

HQDFW�RU�PRGLI\�JRYHUQPHQWDO�SROLF\��2WKHUZLVH��QRQ�DGYHUVH�SDUWLHV�FRXOG�HPSOR\�

FRQVHQW� MXGJPHQWV� WR� ´VLGHVWHS� SROLWLFDO� FRQVWUDLQWVµ� DQG� REWDLQ� UHOLHI� RWKHUZLVH�

XQDYDLODEOH� WKURXJK� WKH� SROLWLFDO� SURFHVV�� 0LFKDHO� :�� 0F&RQQHOO�� :K\� +ROG�

(OHFWLRQV"�8VLQJ�&RQVHQW�'HFUHHV�WR�,QVXODWH�3ROLFLHV�IURP�3ROLWLFDO�&KDQJH�������8�

&+,� /(*$/�)������������,Q�SDUWLFXODU��´MXGJHV�VKRXOG�EH�RQ�WKH�ORRNRXW�IRU�DWWHPSWV�

WR�XVH�FRQVHQW�GHFUHHV�WR�PDNH�HQG�UXQV�DURXQG�WKH� OHJLVODWXUH�µ�.DVSHU�Y��%G��RI�
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(OHFWLRQ�&RPP·UV�RI�&KL�������)��G������������WK�&LU���������VHH 'XQQ�Y��&DUH\������

)��G������������WK�&LU���������´$�FRXUW�PXVW�EH�DOHUW�WR�WKH�SRVVLELOLW\�WKDW�D�FRQVHQW�

GHFUHH�LV�D�SOR\�LQ�VRPH�RWKHU�VWUXJJOH�µ���

(PSOR\LQJ� D� FRQVHQW� MXGJPHQW� WR� VLGHVWHS� SROLWLFDO� FRQVWUDLQWV� DQG� REWDLQ�

UHOLHI�RWKHUZLVH�XQDYDLODEOH�WKURXJK�WKH�SROLWLFDO�SURFHVV�LV�H[DFWO\�ZKDW�LV�RFFXUULQJ�

KHUH�� 7KH�1&6%(�� GHVSLWH� ([HFXWLYH�'LUHFWRU�%HOO·V�0DUFK� ���� ����� OHWWHU� WR� WKH�

*HQHUDO� $VVHPEO\�� IDLOHG� WR� FRQYLQFH� WKH� *HQHUDO� $VVHPEO\� WR� DGRSW� DOO� RI� LWV�

UHFRPPHQGDWLRQV��)RU�H[DPSOH��WKH�*HQHUDO�$VVHPEO\�FRQVLGHUHG�([HFXWLYH�'LUHFWRU�

%HOO·V� UHFRPPHQGDWLRQ� WKDW� LW� HOLPLQDWH� WKH� ZLWQHVV� UHTXLUHPHQW� EXW� UHMHFWHG� LW��

GHFLGLQJ� WR� DFFHSW� KHU� DOWHUQDWLYH� UHFRPPHQGDWLRQ� WR� UHGXFH� WR� RQH� WKH� ZLWQHVV�

UHTXLUHPHQW�LQVWHDG��6HH�+%����������D���0RUHRYHU��ERWK�D�VWDWH�FRXUW�DQG�D�IHGHUDO�

FRXUW�KDYH�UHMHFWHG�PRWLRQV�WR�SUHOLPLQDULO\�HQMRLQ�WKH�ZLWQHVV�UHTXLUHPHQW��ILQGLQJ�

WKDW�SODLQWLIIV�LQ�WKRVH�FDVHV�KDG�QRW�VKRZQ�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��6HH

2UGHU� RQ� ,QM�� 5HOLHI� DW� �²��� &KDPEHUV��'HPRFUDF\� 1�&��� ����� 8�6�� 'LVW�� /(;,6�

��������DW������$QG�DFFRUGLQJ�WR�WZR�1&6%(�PHPEHUV�ZKR�UHFHQWO\�UHVLJQHG��WKH�

1&6%(�HQWHUHG�LQWR�WKH�FRQVHQW�MXGJPHQW�ZLWKRXW�DSSULVLQJ�1&6%(�PHPEHUV�RI�WKH�

IDFW� WKDW� ´D� ORW� RI� WKH� FRQFHVVLRQVµ� LQ� WKH� FRQVHQW� MXGJPHQW� KDG� EHHQ� SUHYLRXVO\�

UHMHFWHG� E\� WKHVH� FRXUWV�� 6HH� .HQ� 5D\PRQG� 5HVLJQDWLRQ� /HWWHU� �6HSW�� ���� ������

�DWWDFKHG�DV�'RF��([��������'DYLG�%ODFN�5HVLJQDWLRQ�/HWWHU��6HSW�������������DWWDFKHG�

DV�'RF��([��������7KRVH�VDPH�ERDUG�PHPEHUV�ZHUH�DOVR�QRW�DSSULVHG�RI�WKH�/HJLVODWLYH�

'HIHQGDQWV·� VLJQLILFDQW� LQYROYHPHQW� LQ� WKRVH� FDVHV� RU� WKDW� WKH� OHJLVODWXUH�ZDV�QRW�

EHLQJ�LQIRUPHG�RI�RU�FRQVXOWHG�ZLWK�DERXW�WKH�SURSRVHG�VHWWOHPHQW��6HH�$IILGDYLW�RI�
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.HQ�5D\PRQG��DWWDFKHG�DV�'RF��([��������$IILGDYLW�RI�'DYLG�%ODFN��DWWDFKHG�DV�'RF��

([��������7KH�1&6%(�SURYLGHV�QR�MXVWLILFDWLRQ�IRU�LWV�VXGGHQ�FRXUVH�UHYHUVDO�LQ�WKH�

IDFH�RI�LWV�GHPRQVWUDWHG�VXFFHVVHV�LQ�FRXUW��

$OVR� FRQFHUQLQJ� LV� WKH� IDFW� WKDW� /HJLVODWLYH� 'HIHQGDQWV� ZHUH� VKXW� RXW� RI�

VHWWOHPHQW�QHJRWLDWLRQV��,I�3ODLQWLIIV�DQG�WKH�1&6%(�WUXO\�ZDQWHG�WR�PD[LPL]H�WKH�

OLNHOLKRRG� RI� FHUWDLQW\�� WKH\� OLNHO\�ZRXOG�QRW�KDYH� FRQGXFWHG� WKHLU�QHJRWLDWLRQV� LQ�

VHFUHW� DQG� VKXW� RXW� UHSUHVHQWDWLYHV� RI� WKH� ERG\� FRQVWLWXWLRQDOO\� FKDUJHG� ZLWK�

SUHVFULELQJ�UHJXODWLRQV�IRU�WKH�FRQGXFW�RI�HOHFWLRQV���

7KHUH�DUH�RWKHU�FLUFXPVWDQFHV�WKDW�UDLVH�FRQFHUQV�DERXW�SRWHQWLDO�FROOXVLRQ�LQ�

WKLV�FDVH��7KH�FODLPV�KHUH�DUH�HVVHQWLDOO\�D�VXEVHW�RI�WKH�FODLPV�DVVHUWHG�LQ�6WULQJHU��

D� FDVH� ILOHG� E\� 3ODLQWLIIV·� FRXQVHO� VHYHUDO� PRQWKV� EHIRUH� WKLV� RQH�� 7KH� SULQFLSDO�

GLIIHUHQFH�LV�WKDW�3ODLQWLIIV�LQ�WKLV�FDVH�KDYH�DWWHPSWHG��XQVXFFHVVIXOO\��LQ�/HJLVODWLYH�

'HIHQGDQWV·�YLHZ��WR�SOHDG�WKHLU�FODLPV�DV�DV�DSSOLHG�FKDOOHQJHV³D�FKDUDFWHUL]DWLRQ�

WKH�1&6%(�KDV�HQGRUVHG��7KH�FKURQRORJ\�DQG�WKH�1&6%(·V�UHDG\�DJUHHPHQW�ZLWK�

3ODLQWLIIV�WKDW�WKH�FODLPV�KHUH�DUH�DV�DSSOLHG�DUH�FRQVLVWHQW�ZLWK�FROOXVLRQ�EHWZHHQ�

WKH�SDUWLHV��7KH�$XJXVW����������QRWLFH�RI�YROXQWDU\�GLVPLVVDO�RI�FODLPV�DJDLQVW�WKH�

6WDWH�RI�1RUWK�&DUROLQD��RULJLQDOO\�D�GHIHQGDQW�KHUH��DOVR�LV�FRQVLVWHQW�ZLWK�FROOXVLRQ��

DV� LW�DSSHDUV� WR�KDYH�EHHQ�GRQH� WR�SURYLGH�DQ�DUJXPHQW� �DJDLQ��XQVXFFHVVIXOO\� LQ�

/HJLVODWLYH�'HIHQGDQWV·� YLHZ�� IRU�ZK\�/HJLVODWLYH�'HIHQGDQWV·� DJUHHPHQW�ZDV� QRW�

QHFHVVDU\� IRU� WKH� HQWU\� RI� D� FRQVHQW� MXGJPHQW�� 6HH� 1�&� *(1� 67$7�� ���������D��

�´>:@KHQ�WKH�6WDWH�RI�1RUWK�&DUROLQD�LV�QDPHG�DV�D�GHIHQGDQW�LQ�>FDVHV�LQ�VWDWH�FRXUW�

FKDOOHQJLQJ� WKH� YDOLGLW\� RI� DQ� DFW� RI� WKH� *HQHUDO� $VVHPEO\@� ERWK� WKH� *HQHUDO�
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$VVHPEO\�DQG�WKH�*RYHUQRU�FRQVWLWXWH�WKH�6WDWH�RI�1RUWK�&DUROLQD�µ���$QG�WKH�VKLIWLQJ�

UDWLRQDOHV�IRU�WKH�DPHQGPHQW�WR�1XPEHUHG�0HPR��������³ILUVW��WKDW�LW�ZDV�GRQH�WR�

FRPSO\�ZLWK�WKH�'HPRFUDF\�1�&��LQMXQFWLRQ��EXW�WKHQ�RQO\�WKDW�LW�ZDV�FRQVLVWHQW�ZLWK�

WKH�LQMXQFWLRQ³SURYLGH�DGGLWLRQDO�UHDVRQV�IRU�FRQFHUQ��

$W�ERWWRP��WKH�1&6%(�LV�LQ�HIIHFW�DOLJQHG�ZLWK�3ODLQWLIIV��DQG�WKLV�&RXUW�VKRXOG�

ILQG� WKDW� WKH� FRQVHQW� MXGJPHQW� EHDUV� WRR� PDQ\� KDOOPDUNV� RI� FROOXVLRQ� WR� EH�

DSSURSULDWHO\� HQWHUHG� E\� WKH� &RXUW�� $FFRUGLQJO\�� WKH� FRQVHQW� MXGJPHQW� PXVW� EH�

YDFDWHG��

,,� 7+(�683(5,25�&2857·6�&216(17�-8'*0(17�:,//�&$86(�
,55(3$5$%/(�,1-85<�$1'�,6�&2175$5<�72�7+(�%$/$1&(�2)�
7+(�(48,7,(6��

7KH� UHPDLQLQJ� HTXLWDEOH� IDFWRUV� JRYHUQLQJ� WKH� DYDLODELOLW\� RI� WKH� ZULW� RI�

VXSHUVHGHDV� OLNHZLVH� IDYRU� SUHVHUYLQJ� WKH� VWDWXV� TXR� DQG� VWD\LQJ� WKH� FRQVHQW�

MXGJPHQW�SHQGLQJ�DSSHDO��7KH�FRQVHQW�MXGJPHQW�ZLOO�LUUHSDUDEO\�LQMXUH�/HJLVODWLYH�

'HIHQGDQWV�LI�WKLV�&RXUW�GRHV�QRW�VWD\�LW�SHQGLQJ�DSSHDO��$�VWD\�LV�QHFHVVDU\�WR�SURWHFW�

/HJLVODWLYH�'HIHQGDQWV·�LQWHUHVWV�LQ�GHIHQGLQJ�GXO\�HQDFWHG�VWDWH�HOHFWLRQ�ODZV��WKH�

LQWHJULW\�RI�WKH�RQJRLQJ�HOHFWLRQ��DQG�1RUWK�&DUROLQLDQV�YRWLQJ�ULJKWV��)XUWKHUPRUH��

WKH� FRQVHQW� GHFUHH� VXEVWDQWLDOO\� DOWHUV� WKH� FXUUHQW� HOHFWLRQ� ODZ� IUDPHZRUN� WKDW�

JRYHUQV�WKH�RQJRLQJ�HOHFWLRQ��$V�H[SODLQHG�DERYH��WKH�1&6%(�LWVHOI�KDV�DGPLWWHG�WKDW�

DOWHULQJ� WKH� HOHFWLRQ� UXOHV� WKLV� FORVH� WR� WKH� HOHFWLRQ� ZRXOG� FUHDWH� FRQVLGHUDEOH�

DGPLQLVWUDWLYH�EXUGHQV��FRQIXVH�YRWHUV��SROO�ZRUNHUV��DQG�ORFDO�HOHFWLRQV�RIILFLDOV��DQG�

HQJHQGHU�GLVSDUDWH�WUHDWPHQW�RI�YRWHUV�LQ�WKH�RQJRLQJ�HOHFWLRQ��

&RQVHTXHQWO\��D�VWD\�RI�WKH�HQIRUFHPHQW�RI�WKH�FRQVHQW�MXGJPHQW�LV�QHFHVVDU\�

WR� SUHVHUYH� WKH� VWDWXV� TXR�� SUHYHQW� FRQIXVLRQ�� DQG� SUHVHUYH� WKH� DSSHOODWH� FRXUW·V�
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DELOLW\� WR� DIIRUG� /HJLVODWLYH�'HIHQGDQWV� UHOLHI�� $EVHQW� D� VWD\�� �DQG� LI�1&6%(� DQG�

3ODLQWLIIV� DUH� VXFFHVVIXO� LQ� IHGHUDO� FRXUW��� WKH� 1&6%(� DQG� WKH� FRXQW\� ERDUGV� RI�

HOHFWLRQV�ZLOO�PRYH�WRZDUG�LPSOHPHQWLQJ�SURFHGXUHV�DQG�FRQGXFWLQJ�YRWHU�HGXFDWLRQ�

HIIRUWV�IRU�H[WHQGLQJ�WKH�DEVHQWHH�EDOORW�UHFHLSW�GHDGOLQH�WR�QLQH�GD\V�DIWHU�HOHFWLRQ�

GD\�DQG�DOORZLQJ�XQPDQQHG�GURS�ER[HV�IRU�YRWHUV�WR�GHOLYHU�FRPSOHWHG�EDOORWV��HIIRUWV�

WKDW�PD\�FRQIXVH�YRWHUV�DQG�HOHFWLRQ�RIILFLDOV�VKRXOG�/HJLVODWLYH�'HIHQGDQWV�SUHYDLO�

RQ�DSSHDO�DQG�UHVWRUH�WKH�VWDWXV�TXR��

027,21�72�67$<�

3XUVXDQW� WR�5XOH����H��RI� WKH�1RUWK�&DUROLQD�5XOHV�RI�$SSHOODWH�3URFHGXUH��

/HJLVODWLYH�'HIHQGDQWV�UHVSHFWIXOO\�PRYH�WKLV�&RXUW�WR�LVVXH�D�WHPSRUDU\�VWD\�RI�WKH�

WULDO�FRXUW·V���2FWREHU������2UGHU��/HJLVODWLYH�'HIHQGDQWV�IXUWKHU� LQFRUSRUDWH�DQG�

UHO\�RQ�WKH�DUJXPHQWV�SUHVHQWHG�LQ�WKH�IRUHJRLQJ�SHWLWLRQ�IRU�ZULW�RI�VXSHUVHGHDV�LQ�

VXSSRUW�RI�WKLV�0RWLRQ�IRU�7HPSRUDU\�6WD\��

&21&/86,21�

:KHUHIRUH�� WKH� SHWLWLRQHUV� UHVSHFWIXOO\� SUD\� WKLV� &RXUW� WR� LVVXH� LWV� ZULW� RI�

VXSHUVHGHDV�WR�WKH�6XSHULRU�&RXUW�RI�:DNH�&RXQW\�RI�WKH�FRQVHQW� MXGJPHQW�DERYH�

VSHFLILHG�� SHQGLQJ� LVVXDQFH� RI� WKH�PDQGDWH� WR� WKLV�&RXUW� IROORZLQJ� LWV� UHYLHZ�DQG�

GHWHUPLQDWLRQ�RI�WKH�DSSHDO��DQG�WKDW�WKH�SHWLWLRQHUV�KDYH�VXFK�RWKHU�UHOLHI�DV�WKH�

&RXUW�PD\�GHHP�SURSHU��3HWLWLRQHUV�DOVR�UHTXHVW� WKDW� WKLV�&RXUW� WHPSRUDULO\�VWD\�

HQIRUFHPHQW�RI�WKH�LQMXQFWLRQ�XQWLO�VXFK�WLPH�DV�WKLV�&RXUW�FDQ�UXOH�RQ�3HWLWLRQHUV·�

3HWLWLRQ�IRU�:ULW�RI�6XSHUVHGHDV�
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5HVSHFWIXOO\�VXEPLWWHG�WKLV�WKH��WK�GD\�RI�2FWREHU���������

&223(5�	 .,5.�3//&�

%\���V��(OHFWURQLFDOO\�6XEPLWWHG��
1LFROH�-R�0RVV�
1�&��6WDWH�%DU�1R���������
7HOHSKRQH������������������
QPRVV#FRRSHUNLUN�FRP��
�����1HZ�+DPSVKLUH�$YH��
1�:��
:DVKLQJWRQ��'�&���������

1�&��5��$SS��3�����E��&HUWLILFDWLRQ��,�
FHUWLI\�WKDW�DOO�RI�WKH�DWWRUQH\V�OLVWHG�
EHORZ�KDYH�DXWKRUL]HG�PH�WR�OLVW�WKHLU�
QDPHV�RQ�WKLV�GRFXPHQW�DV�LI�WKH\�KDG�
SHUVRQDOO\�VLJQHG�LW���

1DWKDQ�+XII�
3+(/36�'81%$5�//3
1RUWK�&DUROLQD�%DU�������
�����3DUN/DNH�$YHQXH��
6XLWH������
5DOHLJK��1RUWK�&DUROLQD�
�������
7HOHSKRQH���������������
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