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BUMP-STOCK-TYPE-DEVICES 

ORIGIN 

Why was the bump stock invented in the first place? The answer is that they would not 
exist if the government had not effectively "banned" machineguns on May 19, 1986 with 
implementation of the Hughes amendment of the Firearms Owners Protection Act. 

A "bump-stock-type-device" is a direct result of the government banning something. 
With the supply of citizen legal machineguns fixed, demand grew with the population 
and that has caused prices of these "transferable" machineguns to skyrocket in price. 

Prices drove the market into looking for an alternative. Simulating "full auto fire" with a 
multitude of products that claim to increase the rate of fire had a ready made market 
created by the government. 

In most cases the product is more of a parlor trick than anything else. You do not hear of 
any law enforcement agency or foreign military fielding them. 

OPERATION 

How does a bump stock work? A bump stock can do NOTHING without the skill and 
coordination of the shooter. A specific skill based shooting technique called "bump 
firing" must be utilized. 

The United States Department of Justice on July 27, 2017 explained the operation of 
bump-stock-type-devices to US district courts as: 

"Bump firing" is the process of using the recoil of a semiautomatic firearm to 
fire in rapid succession, simulating the effect of an automatic firearm when 
preformed with a high level of skill and precision by the shooter. Bump 
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firing requires the shooter to manually and simultaneously pull and push the 
firearm in order for it to continue firing. 

(Case 3:16-cv-00243-RLY-MPB Document 28, Page 21) complete document attached 

All firearms have a recoil impulse because in order to propel a projectile out the barrel, 
an equal force in the opposite direction is also generated. A semiautomatic fireann, due 
to its mechanical nature, has the ability to generate this recoil impulse every time the 
trigger is activated. 

This cycle of mechanical events that stait with the trigger activation and end with a new 
round in the chamber ready to begin again is the cycle rate or how fast the firearm can 
physically complete cycles (or rounds fired). 

The fact is any semiautomatic AR -15 (or AK -4 7 for that matter) can fire as fast as a 
machinegun version. Their cyclic rates are identical to the machinegun version. Their 
essential operating mechanisms are identical, same ammo, same mags, same 
reciprocating mass. The only small physical difference is the machineguns described 
have a mechanical lever that "automatically" starts the new cycle as soon as the previous 
cycle ends. 

Some semiautomatic firearms can even fire faster than the full auto version because the 
machinegun version having some form of a rate reducing mechanism. 

ALL semiautomatic firearms can be "bump fired" regardless of any "bump-type-stock­
device" installed or not. It is a matter of skill and coordination to find the "rhythm", or 
cyclic rate of the firearm at hand and the correct amount of counterforce to be applied and 
when to apply them. 

The only "self acting and self regulating" force of a bump-type-stock-device is provided 
by the shooter and the firearm, none is provided by the stock. Basketballs don't dribble 
automatically even if the skills of most the NBA players make it appear so. 

A bump-type-stock-device allows a small amount of linear motion of the firearm frame, 
allowing for safe control of the fireann while utilizing the bump fire shooting technique. 
There is less risk of loss of control of the firearm when using bump-type-stock -device vs. 
using the shooting technique without one. 

Put bluntly, bump-stock-type-devices make using the bump fire shooting technique 
safer for the shooter and those around the shooter. 

ADMINISTRATIVE RECORD 

Bill Akin seeking to fill a market need invented, patented, and then produced the Akin's 
Accelerator. In his quest to simplify or make the bump fire shooting technique easier, 
though similar to a bump-stock-type-device it was different in two ways. 
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1.) No required bump fire skills or technique to function. 
2.) Reduced shooter input required to function (no coordination required). 

The ATF initially agreed with Mr. Akin that indeed the trigger of the firearm was being 
activated with each shot. Mr Akin after securing his patent went into business making 
the "Akins Accelerator" stock for the Ruger 10/22 rifle. 

The .22 rim fire cartridge made the real skill in the Akins Accelerator the tuning process 
involved in adjusting the operating spring that regulated his device. They were tricky to 
set up to work, (lots of trial and error), but once set up ran like a sewing machine. 

When the ATF reclassified his product Mr. Akins sought iudicial relief and took the A TF 
and DOJ to court over the issue. The case went to the 11 t circuit court of appeals. The 
Department of Justice documented through court proceedings just how much "extensive 
legal analysis" was conducted by them on the subject ofmachineguns and bump-stock­
type-devices. 

Mr. Akin researched ways to salvage his patent and hopefully come up with a lawful 
replacement product that would pass ATF examination and classification. 

I was a member of Mr. Akins legal team and my company later helped him research and 
develop his compliant replacement product. 20% of the DOJ cited A TF classification 
letters on "Bump-Stock-Type-Devices" are addressed to me. I have no commercial 
interest in bump-stock-type devices other than the research and development completed. 

The administrative record, such that it is, is VERY clear. 

The basic premise of all current ATF classification letters as well as court pleadings by 
ATF and DOJ to date are that a device not omit the required skill or the shooters required 
input in order to achieve "bump fire". 

The Department of Justice on September 13, 2017 on why a bump-stock-type-device is 
NOT a machinegun: 

"Because of the manual, skill based methods required to operate a bump fire 
device" (case3:16-cv-00243-RLY-MPB, Document 33, page 8) complete 
document attached 

The above policy is based on logic and science and is therefore demonstrable with a 
simple scientific test. 

ATF RULING 82-8 proves that DOJ knows that "grandfathering" a device when they 
had; 1.) Previously declared the device to be lawful, 2.) Then later declared the device to 
be a machinegun, as being perfectly lawful to possess if made before the ruling date. 
Complete document attached 
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Complete document attached 

Furthermore on September 10, 2009, ATF experts were asked about the firearms 
"grandfathered" in ATF Ruling 82-8 under oath. The ATF's official position is that the 
firearms are machineguns, do not require registration, nor do they require a tax be paid on 
them, and the ATF is aware they are in circulation (approximately 50,000), but are no 
longer manufactured. (US vs. One Historic Anns Model54RCCS Case 1:09-CV-00192-
GET). Relevant document page attached 

The Department of Justice cun·ently claims that an ordinary shoe string can be a 
machine gun if installed on a semiautomatic firearm. There are documents dating from 
1996, 2004, and 2007 from ATF on this issue. ATF letter to Brian Blakely June 25, 
2007: 

"When the string is added to a semiautomatic firearm as you proposed in 
order to increase the cycling rate of that rifle, the result is a firearm that fires 
automatically and consequently would be classified as a machinegun" 
Complete document attached 

It is significant that the DOJ claims that both shoe strings and bump-stock -type-devices 
convert semiautomatic firearms into machineguns, yet has chosen NOT to regulate them 
in any way, let alone ban all shoe strings and demand their forfeiture, destruction, or ban 
further manufacture. 

The documents prove that DOJ can indeed grandfather items that purportedly convert a 
semiautomatic firearm into a machinegun as they have with the shoe string issue. 

BUMP-STOCK-TYPE-DEVICE CRIME 

Just how many crimes are committed using "'Bump-Stock-Type-Devices" anyway? 
The only alleged use of a "bump-type-stock-device" during a crime was the Las Vegas 
shooting incident on October 1, 2017. 

Both ATF and FBI were specifically asked ifthey had ANY records of a "bump-type­
stock-device" being used in a crime on April9, 2018 via a Freedom Oflnformation Act 
(FOIA) request. Complete document attached. 

To date neither ATF nor FBI will confirm ANY crime being committed (including the 
Oct 1, 2017 Las Vegas incident). In fact ATF Firearms Technology did not even receive 
the firearms from the Oct. 1, 2017 shooting incident until April ofthis year. 

No ATF "Report of Technical Examination" (ATF form 3311.2) has been released for 
any of the firearms used in the incident. For all we know the firearms could have been a 
machinegun with a "bump-stock-type-device" installed to throw off unwanted attention 
from law enforcement as a ruse or decoy for reports of automatic gun fire. 
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There simply are no other known crimes committed with "bump-stock-type-devices". 
No known military uses "bump-stock-type-devices, nor does any known law enforcement 
agency. 

THE NPRM ENFORCEMENT SCHEME FATALLY FLAWED 

The NPRM does not address several serious issues. 

1. The change in policy asks for a willing suspension of disbelief of basic science 
and physics. 

2. The change in policy will put ATF experts at risk of being impeached as expert 
witnesses. 

3. The summary of the NPRM is filled with demonstrably false or misleading 
statements that are disputed by DOJ's own experts at ATF. 

ATF expert testimony in trials and in classification letters conflict factually with the 
NPRM when it states on page 19: 

"Because these bump stock type devices allow multiple rounds to be fired when the 
shooter maintains pressure on the extension ledge of the device, they are a 
machinegun". 

The problem with that statement is that it is patently false. 

Furthermore, it easily demonstrated as a false statement. 

If that where all it took to make a bump-stock -type-device to function as the DOJ claims 
a simple scientific test could be given to determine if the device is really self activating 
and self regulating or whether there is coordinated skilled input :from the shooter: 

.... please demonstrate firing a bump type stock device equipped firearm using only 
your trigger band as described, using no skilled coordinated input from your other 
hand. (It can't be done as it takes two hands, skill, and coordination in order to 
function.) 

No doubt such a requested demonstration would be part of any court proceedings should 
this proposed rule be implemented and ultimately prosecuted. 

One could point out the United States Department of Justice knows of this test, as they 
certainly are familiar with the results of such a test: 
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"Bump firing" is the process of using the recoil of a semiautomatic firearm to 
fire in rapid succession, simulating the effect of an automatic firearm when 
preformed with a high level of skill and precision by the shooter. Bump 
firing requires the shooter to manually and simultaneously pull and push the 
firearm in order for it to continue firing. 

(Case 3:16-cv-00243-RLY-MPB Document 28, Page 2l}Complete document attached. 

If such a device were truly self acting and self regulating as the Department of Justice 
now claims, then a bump-stock-type-device equipped firearm should fire as a 
machinegun with no coordinated skilled effort from any other body prut (which is 
impossible). 

This same "coordinated input test" applied to an Akins Accelerator equipped 
firearm would fire and operate with just one hand providing input and no coordinated 
skilled effort from any other body part. 

This same "coordinated input test" applied to the "shoe string" equipped firearm 
would fire and operate with just one hand providing input and no coordinated skilled 
effort from any other body part. 

The document control number of every ATF classification letter contains the identity of 
person drafting the communication. Furthermore, a simple search for the 
"Correspondence Approval and Clearance" (ATF form 9310.3A) associated with any 
bump stock letter assuring the item in question is not a firearm under the NF A and GCA 
will indentify every person involved in the classification process. Under US v. Brady the 
Department of Justice is mandated to providing this information to any future defendant 
when they attempt to prosecute anyone on this policy. 

The cost of this proposed rule will be the credibility of the ATF firearms expert trying to 
explain or defend its preposterous claims under cross examination during some current or 
future court case. 

The definition of the word arbitrary: "Based on some random choice or personal 
whim, rather than any reason or system". 

THE SCOPE OF THE NPRM IS OVERLY BROAD DUE TO VAGUE LANGUAGE 

The NPRM has descriptive language that is so vague it could be describing hundreds of 
thousands of pump shotgun in the US, making each a potential machinegun. As there are 
several models of shotguns that operate precisely as stated on page (1) of the NPRM 
"firing without additional physical manipulation of the trigger by the shooter" 
(There were approximately 500,000 Model37 pump shotguns made by Ithaca alone). 

The vague language of the NPRM also describes every semiautomatic firearm made to 
date. Because; 

Page 16 



1.) All semiautomatic firearms have the intrinsic ability to "bump fire" and are a 
type of device. 

2.) All semiautomatic firearms are by their very definition both a "self 
regulating", and a "self acting" mechanism. 

Rate of fire is not regulated by the NFA or the GCA in any way. DOJ knows that ALL 
semiautomatic firearms CAN fire as fast as a machinegun. This is because a 
semiautomatic and a machinegun version of the same firearm have the same essential 
operating mechanism (other than a few small parts in the trigger assembly). 

Bump-stock-type-devices were created as a direct result of government regulation. They 
simply would not exist if the purchase price of so called "transferable" machineguns were 
not so expensive due to supply being fixed on May 19, 1986. 

If the government really wanted bump-stock-type-devices to go away, and they claim 
they have the right to reconsider its previous interpretations, then the government would 
open the NFRTR to new transferable machineguns. 

Nobody would bother with a bump-stock-type-devices and the government would know 
precisely where each new machine gun was. 922( o) " .... Or under the authority of'. 
The government could choose to simply "authorize" the new registrations. 

OR: The Attorney General could simply declare a general amnesty under the NF A any 
time he wishes to as long as they are not concurrent (must be separated by one calendar 
day). 

DOJ has had the power to do both and neither would have required any proposed rule 
making. 

Claims made by DOJ in the NPRM can only be described as deceptive; they are not 
supported by scientific facts or DOJ' s own documents. 

Len Savage 
Historic Arms LLC 

May 25,2018 

The documents are attached in the order they are referred to in the text. 
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Case 3:16-cv-00243-RL Y-MPB Document 28 Filed 07/27/17 Page 1 of 26 PageiD #: 153 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

EVANSVILLE DIVISION 

FREEDOM ORDNANCE MFG., INC., ) 
) 
) 
) 

Plaintiff, 

V. 

THOMAS E. BRANDON, Director, 
Bureau of Alcohol Tobacco Firearms 
and Explosives, 

Defendant. 

) Case No. 3:16-cv-243-RLY-MPB 
) 
) 
) 
) 
) 
) 

BRIEF IN SUPPORT OF CROSS MOTION FOR SUMMARY JUDGMENT AND IN 
OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

Freedom Ordnance Manufacturing, Inc. ("Freedom") is a firearms manufacturer 

headquartered in Chandler, Indiana. In this case, Freedom challenges a decision by the Bureau 

of Alcohol, Tobacco, Firearms, and Explosives ("ATF") that a device Freedom seeks to 

manufacture and market is a "machinegun" as defmed under the National Firearms Act, 26 

U.S.C. § 5845(b). ATF's decision is not arbitrary and capricious, but is supported by the 

administrative record. Based on the foregoing, ATF is entitled to summary judgment. 
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STATEMENT OF MATERIAL FACTS NOT IN DISPUTE 1 

Freedom Ordnance Manufacturing, Inc. ("Freedom") is a federally-licensed firearms 

manufacturer with its principle place of business in Chandler, Indiana. (Docket No. 1 ~ 2.) 

Freedom designed an Electronic Reset Assist Device ("ERAD") for commercial sale to the 

general public. (Docket No. 1 ~ 9.) The purpose of the ERAD, as described by Freedom, is to 

"improve firearm design" to assist the firearm user's "ability to continually pull the trigger in a 

rapid manner when a high rate of fire is desired." (Administrative Record ("AR") 0025; Patent 

documents.) 

The Firearms and Ammunition Technology Division ("FATD") of ATF, through its 

Firearms Technology Industry Services Branch ("FTISB"), provides expert technical support to 

A TF, other Federal agencies, State and local law enforcement, the firearms industry, Congress, 

and the general public. ATF, Firearms Ammunition and Technology (20 17), available at 

https://www.atf.gov/firearms/firearms-and-ammunition-technology. FTISB is responsible for 

technical determinations concerning types of firearms approved for importation into the United 

States and for rendering opinions regarding the classification of suspected illegal firearms and 

newly designed firearms. Id. 

There is no requirement in the law or regulations for a manufacturer to seek an A TF 

classification of its product prior to manufacture. See Bureau of Alcohol, Tobacco, Firearms 

and Explosives, National Firearms Act Handbook 7.2.4 (2017), available at 

1 As discussed in Legal Background, Section D, the typical Fed. R. Civ. P. 56 standard and 
procedural structure does not apply in an APA review case. Accordingly, the Defendant is not 
required to marshal evidence showing material issues of fact in dispute and the typical 
"Statement of Material Facts Not In Dispute" does not apply, but is offered for factual context. 
Specific sections of the Record are cited in the relevant portions of the Argument section. 
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https://www.atf.gov/flrearms/national-frrearms-act-handbook. ATF, however, encourages 

firearms manufacturers to submit devices for classification before they are offered for sale to 

ensure that the sale of such devices would not violate the Federal firearms laws and regulations. 

!d. A TF responds to classification requests with letter rulings that represent "the agency's 

official position concerning the status of the firearms under Federal frrearms laws." !d. at 

7.2.4.1. 

A. The November 2015 Submission 

In November 2015, Freedom submitted a request to FTISB to examine a "trigger reset 

device." (AR 0002; 0005- 17 (photos of submission).) Freedom submitted a prototype of the 

device, along with correspondence, and a Bushmaster Model XM15-E2S AR-type firearm to be 

used in testing the prototype. (!d.) 

FTISB closely examined and tested the prototype. (AR 0003.) As part of the 

examination, FTISB staff fired an AR-type rifle2 with the prototype attached. (Jd.) FTISB 

staff noted two instances of machinegun function with the prototype device attached. (!d.) 

Specifically, FTISB found that trigger reset device, when attached to the test weapon, converted 

it into a weapon that frred automatically - "firing more than one shot without manual reloading 

by a single function of the trigger." (!d.) Based on the examination and testing conducted, 

FTISB determined that the trigger reset device was a "machinegun" as defined in 26 U.S.C. § 

5845(b), and notified Freedom in a letter dated March 23, 2016. (AR 0002- 4.) 

B. The April2016 Submission and October 27,2016 Classification Decision 

2 FTISB ended up using an A TF AR -type frrearm to field test the prototype device because it 
noted a deformity in the Bushmaster Model XM15-E2S AR-type firearm submitted by Freedom. 
(AR 0003.) 
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In April2016, Freedom submitted a new sample prototype of its trigger reset assist 

device (referred to as the "ERAD"). (AR 0001.) According to Freedom, the new sample 

prototype "is a total redesign" of the initial prototype. (AR 0001.) In the submission, 

Freedom included two sample prototypes of the device, along with 9-volt lithium batteries, and 

DVDs showing demonstrations of live firing and disassembly ofthe device. (Jd.) Although 

Freedom did not explicitly request a classification from FTISB on its prototype, FTISB treated 

the submission as such because the letter referred back to the Agency's March 23, 2016, 

classification and stated that Freedom "worked very hard to correct" the issues identified in the 

March 23, 2016, letter. (Jd.) 

On or about September 7, 2016, Freedom submitted a supplemental letter to FTIS~ in 

support of its April2016 request for classification of the ERAD. (AR 0018- 24.) The 

supplemental materials included a letter from Freedom's counsel setting forth Freedom' s 

position that the ERAD should not be classified as a machinegun. (AR 0018- 24.) The 

supplemental materials also included a sixteen minute demonstration video of the ERAD, and 

written materials, including Freedom's purported patent application for the ERAD. (AR 0018; 

AR0025- 46.) In the video, Freedom states that the ERAD permits the shooter to discharge 

450 to 500 rounds per minute. (AR 0047.) 

FTISB examined that submission and supplemental materials, including the 

demonstration video. (AR 0070 -71.) Specifically, FTISB disassembled and examined the 

two sample ERAD prototypes. (I d.) FTISB examined each component part of the ERAD and 

its design features and characteristics. (AR 0071 -72.) FTISB staff also conducted field 

testing of the ERAD by attaching it to and firing from commercially-available Remington and 
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PMC rifles and a Bushmaster Model XM15-E2S AR-type firearm. (AR 0072.) During the 

test-fire portion of the examination, staff observed machine gun function six times. (I d.) 

Specifically, FTISB personnel observed that a single pull of the ERAD trigger - designated as the 

"primary trigger" - initiated the firing sequence, which caused firing until the trigger finger was 

removed. (AR 0073.) 

By letter dated October 27, 2016, FTISB issued a classification on Freedom's ERAD 

trigger system. (AR 0070 - 82.) In the eleven-page letter, FTISB described (1) the 

composition of the trigger and grip assembly, including its several constituent parts; (2) FTISB's 

process for examining and testing the ERAD trigger system; (3) its observations of the ERAD 

trigger system functionality and the firing effect that was produced when the ERAD was applied 

to a firearm (i.e., the prototype sent by Freedom) and test-fired; and (4) a breakdown of the firing 

sequence with and without the ERAD, including several accompanying illustrations. (Id.) 

FTISB concluded that the ERAD is properly classified as a machinegun. Significantly, 

FTISB found that "the firing sequence is initiated by a pull of the primary trigger and 

perpetuated automatically by shooter's constant pull and the reciprocating, battery-powered 

metal lobe repeatedly forcing the primary trigger forward." (AR 0073.) Thus, "[a] single pull 

of the trigger by the shooter therefore starts a firing sequence in which semiautomatic operation 

is made automatic by an electric motor." (Id.) FTISB found that because the shooter does not 

have to release the trigger for subsequent shots to be fired, the firing sequence is continually 

engaged as long as the shooter maintains constant rearward pressure (a pull) on the trigger and 

the motor continues to push the shooter's finger forward. (Id.) In other words, as long as the 

trigger is depressed, the firearm continues to fire until either the trigger finger is removed, the 

5 



Case 3:16-cv-00243-RL Y-MPB Document 28 Filed 07/27/17 Page 6 of 26 PageiD #: 158 

firearm malfunctions, or it runs out of ammunition. (!d.) 

FTISB therefore concluded that the installation of an ERAD on a semiautomatic firearm 

causes that firearm to shoot automatically (through the automatic functioning made possible by 

the electric motor), more than one shot, by a single function (a single constant pull) of the 

trigger. FTISB therefore properly concluded that the ERAD is classified as a combination of 

parts designed and intended for use in converting a semiautomatic rifle into a machinegun under 

26 U.S.C. § 5845(b). (AR at 79-80; 80-82.) 

THE COURT MUST STRIKE AND DISREGARD 
FREEDOM'S EXTRA-RECORD EVIDENCE 

Freedom brings its claim under the Administrative Procedure Act, 5 U.S .C. § 704, 

challenging ATF's decision that Freedom's ERAD device be classified as a machinegun. 

(Docket No. 1; Docket No. 24.) As discussed further below, review of the agency's decision 

under the AP A is conducted using an arbitrary and capricious standard, and the Court's review is 

limited to the administrative record lodged by the agency. Fla. Power & Light Co. v. Lorion, 

470 U.S . 729, 743-44 (1985) ("The task of the reviewing court is to apply the appropriate APA 

standard of review, 5 U.S .C. § 706, to the agency decision based on the record the agency 

presents to the reviewing court."); Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 

402, 420 (1971) ("That review is to be based on the full administrative record that was before the 

Secretary at the time he made his decision."), overruled on other grounds by Califano v. 

Sanders, 430 U.S. 99 (1977); Highway J Citizens Grp. v. Mineta, 349 F.3d 938, 952 (7th Cir. 

2003) ("the reviewing court considers only the administrative record already in existence, not 

some new record made initially [in that court]."). 

In support of its motion for summary judgment; Freedom submitted the declarations of 
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Michael Winge (Pl.'s Ex. D, Docket No. 24-4) and Richard Vasquez (Pl.'s Ex. E, Docket No. 

24-5). Mr. Winge is one of the owners ofFreedom Manufacturing. (Pl.'s Ex. D, Docket No. 

24-4.) Several paragraphs of his declaration recount correspondence between FTISB and 

Freedom, which is already contained in the Administrative Record and which is the best 

evidence of its contents. (See Pl. ' s Ex. D, Docket No. 24-4, ~~ 18 - 20.) The remaining 

paragraphs contain Mr. Winge' s opinions about the ERAD and his arguments regarding why the 

ERAD should not be classified as a machinegun. Mr. Winge's opinions are merely that- his 

opinions- and are not part of the official record containing the information upon which A TF 

relied in issuing its decision. The Court should strike and disregard these opinions because the 

Court' s review is limited to the administrative record lodged by ATF. Freedom did not 

challenge or move to supplement that administrative record; therefore, it is complete. Highway 

J Citizens Grp. , 349 F.3d at 952; see also United States Postal Serv. v. Gregory, 534 U.S. 1, 10 

(2001) ("a presumption of regularity attaches to [g]overnment agencies ' actions."); Spiller v. 

Walker, No. A-98-CA-255-SS, 2002 U.S . Dist. Lexis 13194, *26-27 (W.D. Tex. July 19, 2002) 

("any legal conclusions and post-[ decision] evidence within the declarations and argumentation 

offered simply to contest the agencies' experts are not admissible."). 

Richard Vasquez appears to be a witness who was retained by Freedom to provide his 

expert opinion regarding the ERAD's classification. (Pl. ' s Ex. E, Docket No. 24-5.) Expert 

reports are generally not permitted in an APA review case. Vt. Yankee Nuclear Power Corp. v. 

NRDC, 435 U.S. 519, 555 (1978) ("the role of a court in reviewing the sufficiency of an 

agency's consideration ... is a limited one, limited both by the time at which the decision was 

made and by the statute mandating review."). Both the Supreme Court and the Seventh Circuit 
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have emphasized that "the focal point for judicial review should be the administrative record 

already in existence, not some new record made initially in the reviewing court." Camp v. Pitts, 

411 U.S. 138, 142 (1973); Cronin v. USDA, 919 F.2d 439, 443 (7th Cir. 1990) ("it is imprudent 

for the generalist judges of the federal district courts and courts of appeals to consider 

testimonial and documentary evidence bearing on those questions unless the evidence has first 

been presented to and considered by the agency.") ; see also Airport Cmtys Coal. v. Graves, 280 

F. Supp.2d 1207, 1213 (W.D. Wash. 2003) (holding that APA was intended to preclude 

"Monday morning quarterbacking"). 

The Vasquez Declaration simply criticizes the agency' s analysis, but under the APA the 

Court must allow the agency to rely on its own experts ' opinions even if a plaintiff has other 

expert opinions. Marsh v. Or. Natural Res. Council, 490 U.S. 360, 378 (1989) ("When 

specialists express conflicting views, an agency must have discretion to rely on the reasonable 

opinions of its own qualified experts, even if as an original matter, a court might find contrary 

views more persuasive."). Therefore, even if a so-called "expert" conclusion would contradict 

the agency's expert' s conclusions, this Court can give it no force. Greenpeace Action v. 

Franklin, 14 F.3d 1324, 1335 (9th Cir. 1992). 

Based on the foregoing, the Court must strike and disregard the Winge and Vasquez 

Declarations. 

LEGAL BACKGROUND 

A. The National Firearms Act and Gun Control Act 

The National Firearms Act of 1934, 26 U.S.C. Chapter 53, and the Gun Control Act of 

1968, 18 U.S.C. Chapter 44, comprise the relevant federal framework governing the firearm 
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market. The Gun Control Act generally makes it unlawful for a person to transfer or possess a 

machinegun manufactured on or after May 19, 1986. 18 U.S.C. § 922(o). ATF is charged 

with administering and enforcing both the National Firearms Act and the Gun Control Act. 28 

C.F.R. § 0.130(a)(1)-(2). 

18 U.S.C. § 922(a)(4) states that it shall be unlawful-

( 4) for any person, other than a licensed importer, licensed manufacturer, licensed 
dealer, or licensed collector, to transport in interstate or foreign commerce any 
destructive device, machinegun (as defined in section 5845 of the Internal 
Revenue Code of 1986), short-barreled shotgun, or short-barreled rifle, except as 
specifically authorized by the Attorney General consistent with public safety and 
necessity; 

Accordingly, with the limited exception of State, Federal and local law enforcement 

agencies, it is unlawful for any person to transfer or possess a machinegun manufactured on or 

after May 19, 1986. Moreover, machineguns must be registered in the National Firearms 

Registration and Transfer Record and may only be transferred upon the approval of an 

application. 26 U.S.C. § 5812. The National Firearms Act makes it unlawful to manufacture 

a machine gun in violation of its provisions. 26 U.S.C. § 5861(f). Specifically, the National 

Firearms Act requires that a person shall obtain approval from ATF to make a National Firearms 

Act firearm, which includes a machinegun. 26 U.S.C. §§ 5922, 5845(a). Similarly, licensed 

manufacturers are required to notify A TF by the end of the business day following manufacture 

of a NFA firearm. 26 U.S.C. § 5841(c), 27 CFR 479.103. 

B. The Definition of a Machinegun 

The National Firearms Act, 26 U.S.C. § 5845(b ), defmes a machinegun3 as 

3 Although more commonly spelled "machine gun," the applicable statutes use the spelling 
"machine gun." 
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any weapon which shoots, is designed to shoot, or can be readily restored to 
shoot, automatically more than one shot, without manual reloading, by a single 
function of the trigger. The term shall also include the frame or receiver of any 
such weapon, any part designed and intended solely and exclusively, or 
combination of parts designed and intended, for use in converting a weapon into a 
machinegun, and any combination of parts from which a machine gun can be 
assembled if such parts are in the possession or under the control of a person. 

See also 27 C.F.R. § 478.11 (stating same). 

The Gun Control Act incorporates the National Firearms Act's defmition ofmachinegun 

and defmes machinegun identically to the National Forearms Act. 18 U.S.C. § 922(a)(4). 

Both statutory definitions of a machine gun therefore include a combination of parts designed and 

intended for use in converting a weapon into a machinegun. Id This language includes a 

device that, when activated by a single pull of the trigger, initiates an automatic firing cycle that 

continues until the fmger is released or the ammunition supply is exhausted. See ATF Rule 

2006-2 (AR at 630-32.) 

C. The Administrative Procedure Act 

The Administrative Procedure Act (AP A) requires that the Court "hold unlawful and set 

aside agency action, fmdings, and conclusions" that are "arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law." 5 U.S.C. § 706(2)(A). The "scope of 

review under the 'arbitrary and capricious' standard is narrow and a court is not to substitute its 

judgment for that of the agency." Motor Vehicle M.frs. Ass'n of U.S., Inc. v. State Farm Mut. 

Auto. Ins. Co., 463 U.S . 29, 43 (1983). The Court must be satisfied that the agency has 

"'examine[d] the relevant data and articulate[ d) a satisfactory explanation for its action including 

a rational connection between the facts found and the choice made."' Alpharma, Inc. v. Leavitt, 

460 F.3d 1, 6 (D.C. Cir. 2006) (quoting State Farm, 463 U.S. at 43). The agency's decisions 
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are entitled to a "presumption of regularity," Citizens to Pres. Overton Park, Inc. v. Volpe, 401 

U.S. 402, 415 (1971), and although "inquiry into the facts is to be searching and careful, the 

ultimate standard of review is a narrow one," id. at 416. 

Federal courts are particularly deferential towards the '"scientific determinations"' of the 

agency, which are "presumed to be the product of agency expertise." Franks v. Salazar, 816 

F.Supp.2d 49, 55 (D. D.C. 2011) (quoting Bait. Gas & Elec. Co. v. Natural Res. Def Council, 

Inc., 462 U.S. 87, 103 (1983)). The Court's review is confined to the administrative record, 

subject to limited exceptions not at issue here. See Camp v. Pitts, 411 U.S. 138, 142 (1973) 

("[T]he focal point for judicial review should be the administrative record already in existence, 

not some new record made initially in the reviewing court."). See also Sig Sauer, Inc. v. Jones, 

133 F. Supp. 3d 364, 371 (D.N.H. 2015), aff'd sub nom. Sig Sauer, Inc. v. Brandon, 826 F.3d 

598 (1st Cir. 2016) (recognizing that classification determinations "require expertise that is well 

within the ATF' s grasp" and that "its conclusions are entitled to substantial deference from a 

reviewing court.") (citing Marsh v. Or. Natural Res. Council, 490 U.S. 360, 378 (1989)). 

D. Summary Judgment in AP A Cases 

Under the AP A, "courts are to decide, on the basis of the record the agency provides, 

whether the action passes muster under the appropriate AP A standard of review." Fla. Power & 

Light Co., 470 U.S. at 743-44. Because extra-record evidence and trials are inappropriate in 

AP A cases, courts decide AP A claims via summary judgment based on the administrative record 

the agency compiles. Cronin, 919 F.2d at 445 ("Because the plaintiffs are not entitled to present 

evidence in court to challenge the [decision-maker's] decision ... , there will never be an 

evidentiary hearing in court."); Nw. Motorcycle Ass 'n v. USDA , 18 F .3d 1468, 14 72 (9th Cir. 

11 
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1994). 

Although srnnmary judgment is the procedural mechanism by which the Government is 

presenting its case, the limited role federal courts play in reviewing such administrative decisions 

means that the typical Federal Rule 56 summary judgment standard does not apply. See 

Citizens for Appropriate Rural Roads, Inc. v. Foxx, 14 F. Supp. 3d 1217, 1228 (S.D. Ind. March 

31, 2014) (Barker, J.) (citing Cronin, 919 F.2d at 445); see also Sierra Club v. Mainella, 459 

F.Supp.2d 76, 89-90 (D. D.C. 2006). Instead, in APA cases, "[t]he factfinding capacity of the 

district court is thus typically unnecessary to judicial review of agency factfinding . . . . [C]ourts 

are to decide, on the basis of the record the agency provides, whether the action passes muster 

under the appropriate APA standard of review." Florida Power & Light Co. , 470 U.S. at 744-

74. 

ARGUMENT 

Plaintiff raises several challenges to FTISB' s classification decision. As discussed 

below, FTISB conducted a thorough examination of the ERAD, and fully disclosed the fmdings 

supporting its decision. FTISB' s decision was not arbitrary and capricious, but is supported by 

the facts as presented in the administrative record, and is a reasonable interpretation of the 

statute. Defendant is entitled to judgment in its favor on all of the Plaintiff's claims. 

A. ATF's Decision Is Not Arbitrary and Capricious. 

A machinegun is defmed in part as any weapon that shoots "automatically more than one 

shot, without manual reloading, by a single function of the trigger." 26 U.S.C. § 5845(b). The 

term also includes any "combination of parts designed and intended, for use in converting a 

weapon into a machinegun." !d. In the defmition of machinegun, neither the National 
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Firearms Act nor the Gun Control Act further defme the phrase "single function of the trigger." 

The test firing ofPlaintiff's prototype-an AR-15 semi-automatic rifle (Bushmaster Model 

XM1150E2S) with an integrated ERAD grip-demonstrated that, once the grip button was pulled 

(activating the motor) concurrent with constant rearward pressure being applied to the trigger 

extension (which Plaintiffs refer to as the "reset bar"), the weapon fired more than one shot 

without manual reloading and without any additional action on the shooter' s part. Indeed, the 

weapon fired continuously until the shooter stopped applying rearward pressure to the trigger 

extension, or the ERAD's ammunition supply was exhausted. (AR at 79, 47 (demonstration 

video).) Additionally, when equipped with the ERAD, the weapon fired at a very high rate of 

speed, discharging up to 500 rounds per minute. (AR 0047.) Thus, the nature and mechanics 

of the ERAD support FTISB's finding that it converted the semiautomatic firearm to a 

machine gun. 

FTISB' s conclusion is consistent with the National Firearm' s Act's legislative history, in 

which the drafters equated "single function of the trigger" with "single pull of the trigger." See 

National Firearms Act: Hearings Before the Committee on Ways and Means, H.R. Rep. No. 

9066, 73rd Cong. , 2nd Sess., at 40 (1934) ("Mr. Frederick.[] The distinguishing feature of a 

machine gun is that by a single pull of the trigger the gun continues to fire as long as there is any 

ammunition in the belt or in the magazine. Other guns require a separate pull of the trigger for 

every shot fired, and such guns are not properly designated as machine guns. A gun, however, 

which is capable of firing more than one shot by a single pull of the trigger, a single function of 

the trigger, is properly regarded, in my opinion, as a machine gun."); see also George C. Nonte, 

Jr. , Firearms Encyclopedia 13 (1973) (the term "automatic" is defined to include "any firearm in 

13 
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which a single pull and continuous pressure upon the trigger (or other firing device) will produce 

rapid discharge of successive shots so long as ammunition remains in the magazine or feed 

device - in other words, a machinegun"). 

FTISB's decision is also consistent with the ordinary meaning of the term "function," 

which includes "any of a group of related actions contributing to a larger action." Webster's 

Ninth New Collegiate Dictionary, 498 (1986); see also Random House Thesaurus College 

Edition, 297 (1984) (a synonym of function is "act"). Here, the action, or act, is pulling the 

trigger, which leads to the automatic firing. 

Courts have also interpreted "function" as the action of pulling the trigger. See Staples 

v. United States, 511 U.S. 600, 600 (1994) ("The National Firearms Act crirninalizes possession 

of an unregistered 'firearm,' 26 U.S.C. § 5861(d), including a 'machinegun,' § 5845(a)(6), which 

is defined as a weapon that automatically fires more than one shot with a single pull of the 

trigger,§ 5845(b)."); see also id. at 602 n.l ("As used here, the terms 'automatic' and ' fully 

automatic' refer to a weapon that fires repeatedly with a single pull of the trigger. That is, once 

its trigger is depressed, the weapon will automatically continue to fire until its trigger is released 

or the ammunition is exhausted. Such weapons are 'machineguns' within the meaning of the 

Act."). 

In United States v. Fleischli, 305 F.3d 643, 655-56 (7th Cir. 2002), the Seventh Circuit 

held that a "minigun" was a machinegun even though it was "activated by means of an electronic 

on-off switch rather than a more traditional mechanical trigger." Despite Fleischli ' s arguments 

that the minigun was not a machinegun because it was not fired by pulling a traditional trigger, 

but rather was fired using an electronic switch, the court found to the contrary: "Fleischli's 
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electronic switch served to initiate the firing sequence and the minigun continued to fire until the 

switch was turned off or the ammunition was exhausted. The minigun was therefore a machine 

gun as defined in the National Firearms Act." Jd. (superseded by statute on other grounds); see 

also United States v. Oakes, 564 F.2d 384, 388 (lOth Cir. 1977) (rejecting defendant's argument 

that because he had constructed a weapon with two triggers, it would not fire by a single function 

of the trigger, fmding "it is undisputed that the shooter could, by fully pulling the trigger, and it 

only, at the point of maximum leverage, obtain automation with a single trigger function. We 

are satisfied the gun was a machine gun within the statutory defmition both in law and fact.") 

Similarly here, the ERAD is a component that, when attached to a rifle, causes the rifle to 

function automatically. The ERAD allows the firing sequence to be initiated by a single pull of 

the primary trigger, which is continually engaged as long as the shooter maintains rearward 

pressure on the trigger and the motor continues to push the shooter's fmger forward. (AR 0073; 

79-80.) Because the ERAD is a combination of parts designed and intended for use in 

converting a semiautomatic firearm into weapon which shoots automatically more than one shot 

by a single action-the pull of the trigger-it is a machine gun. A TF' s decision is not arbitrary 

or capricious, but is consistent with the facts based on a thorough examination and testing of the 

ERAD' s functionality. 

B. ATF's Classification is Consistent with Public Policy. 

Because of their rapid rate of fire, machine guns have long been considered inherently 

dangerous and are therefore strictly regulated and generally unlawful to possess. See 18 U.S.C. 

§ 922(o); United States v. Brock, 724 F.3d 817, 824 (7th Cir. 2013) ("Congress has grouped 

together sawed-off shotguns, machineguns, and a variety of dangerous explosive devices for 
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